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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 5909) 


In re FRED LAWRENCE et al. AMA Docket No. 27-132. Decided 
May 25, 1959. 


Application to Dismiss Denied 


No useful purpose would be served by dismissing the petition as to ten of 
the petitioners at his time. The application to dismiss is denied. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING APPLICATION TO DISMISS 


In this proceeding under Section 8c(15)(A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), respondent filed an applica- 
tion to dismiss the petition as to 10 of the 19 petitioners herein. 
The respondent contends that two of the petitioners are not han- 
dlers entitled to maintain an action herein and that the petition 
is premature as to eight of the petitioners who are producer- 
handlers under the contested order. The petitioners filed an 
answer to the application to dismiss May 19, 1959. 

No useful purpose would be served by dismissing the petition as 
to 10 of the petitioners at this time. Cf. Prairie Farms Creamery 
of Carlinville, 16 A.D. 405 (1957); In re Florida Fresh-Up Daily 
Juices, Inc., 15 A.D. 1294 (1956). The remaining petitioners 
are admittedly handlers entitled to maintain an action under 
section 8c(15)(A) of the act and further proceedings are re- 
quired herein as to the matters alleged in the petition with respect 
to such petitioners. In addition, the handler status of the two 
petitioners appears to constitute, partially at least, a disputed 
factual issue which is not resolved by the application to dismiss 
in the absence of supporting affidavits or documentary evidence. 
Moreover, it is not clear that the petition is premature as to the 
eight producer-handlers involved. (See Section 5(d) of the Ad- 
ministrative Procedure Act.) Accordingly, at this stage of the 
proceeding, the application to dismiss is denied. 

Copies hereof shall be served upon the parties. 
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456 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 18 A.D. 456 


(No. 5910) 


In re JAMES W. CrosBy, d/b/a STOCKMANS CATTLE COMPANY. 
P&S Docket No. 2321. Decided May 5, 1959. 


Willful and Flagrant Violations—Cease and Desist— 
Suspension of Registration 


Respondent wrongfully obtained, sold as his own, and received payment 
for, cattle belonging to another. His registration under the act is sus- 


pended for five years. 


Mr, Lowell E. Miller, for Livestock Division, Agricultural Marketing Service. 
Respondent pro se. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed May 16, 1958, by the 
Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. The respondent is 
registered with the Secretary as a dealer to buy and sell cattle for 
his own account at the St. Paul Union Stockyards, South St. 
Paul, Minnesota, and is charged with switching his cattle with 
livestock of greater value. A copy of the complaint was served 
upon respondent May 27, 1958. 

At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with the rules of practice, 
failure to file an answer would constitute an admission of the 
facts alleged in the complaint and, in effect, a waiver of oral 
hearing. Notwithstanding such notice respondent has not filed 
an answer. The matter was referred to Will Rogers, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, for the preparation of a report without 
further investigation or hearing pursuant to section 202.9(c) 
of the rules of practice (9 CFR 202.9(c)). The hearing examiner 
filed a report March 17, 1959, recommending that respondent be 
found to have violated the act as charged, that respondent be 
ordered to cease and desist from the violation found herein and 
that respondent’s registration be suspended for a period of 90 days. 
Complainant filed exceptions to the hearing examiner’s report. 
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JAMES W. CROSBY 457 
Cite as 18 A.D. 456 


FINDINGS OF FACT 


1. The St. Paul Union Stockyards, South St. Paul, Minnesota, 
was at all times mentioned herein a posted stockyard subject to 
the provisions of the act. 


2. Respondent, James W. Crosby, is an individual doing busi- 
ness as Stockmans Cattle Company, whose business address is 
305 Exchange Building, South St. Paul, Minnesota. Respondent 
is registered with the Secretary under the act as a dealer to buy 
and sell cattle for his own account at the stockyard, and at all 
times mentioned herein respondent was so registered. 


3. On or about January 21, 22 and 24, 1957, respondent, at 
the stockyard, wrongfully obtained and sold as his own cattle 
belonging to the G. Bartusch Packing Company, St. Paul, Min- 
nesota. On each of these dates respondent paid Raymond Meyers 
$10 per head to take cattle belonging to the packing company and 
substitute them for cattle of lesser value belonging to respondent 
and, after such substitution, respondent sold and received pay- 
ment for the cattle belonging to the packing company. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent has willfully and flagrantly violated section 312(a) of the 
act (7 U.S.C. 213(a)). Respondent should be ordered to cease 
and desist from engaging in the violation found herein. Com- 
plainant recommended the suspension of respondent’s registra- 
tion for a period of five years and the hearing examiner recom- 
mended a 90-day suspension of such registration in his report. 
Complainant filed exceptions to the hearing examiner’s report 
and, for the first time in this proceeding, reference was made to 
a sworn statement of respondent on file in the Department in 
which he admitted the violation involved herein and, in effect, 
acknowledged that his registration would be suspended for a five- 
year period. In view of the seriousness of the violation involved 
and respondent’s agreement contained in his statement, respond- 
ent’s registration should be suspended for a period of five years. 


ORDER 


Respondent shall cease and desist from violating the act in 
the manner set forth in the Findings of Fact. 

Respondent’s registration under the act is suspended for a 
period of five years. 
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This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon the 


parties. 


(No. 5911) 


In re ST. JOSEPH STOCK YARDS COMPANY. P&S Docket No. 298. 
Decided May 12, 1959. 


Modification of Rates and Charges 


Respondent is authorized to modify its schedule of rates and charges and 
to assess such rates and charges up to and including May 1, 1961. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Service. 
Mr. Ashley Sellers, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on January 29, 1958 (17 
A.D. 11), continuing in effect to and including March 1, 1960, 
an order issued on April 26, 1957 (16 A.D. 340), authorizing the 
respondent to assess the current temporary schedule of rates and 
charges, 

On April 6, 1959, a petition was filed on behalf of the respondent 
requesting authority to modify the current temporary schedule 
of rates and charges in certain respects and to continue assessing 
such schedule, as so modified, to and including May 1, 1961. 
Notice of the petition and its contents was published in the 
Federal Register on April 22, 1959 (24 F.R. 3120), and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition be 
granted. Since the parties are agreed, the respondent is au- 
thorized to modify the current temporary schedule of rates and 
charges as requested in the petition filed on April 6, 1959, and 
to assess such current schedule, as so modified, during the life of 


this order. 
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PIERCE PACKING CO. 459 
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The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it be- 
come effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including May 1, 
1961, unless modified or extended by further order before the 
latter date. Copies hereof shall be served upon the parties. 


(No. 5912) 


In re PIERCE PACKING COMPANY. P&S Docket No. 2406. Decided 
May 13, 1959. 


Weights—Scale Tickets—Cease and Desist— 
Consent Order 


Respondent consented to the issuance of an order requiring it to cease and 
desist from the practice of accounting for swine purchased on the basis 
of adjusted or artificial weights and from showing incorrect weights on 


scale tickets. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultura] Marketing 
Service. Mr. Stanley Pugh, of Red Bluff, California, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a Complaint and Notice of 
Hearing filed February 18, 1959, by the Director, Livestock 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. The Complaint and Notice of Hearing al- 
leges that respondent has violated section 202(a) and 401 of the 
Act (7 U.S.C. 192(a), 221) and section 201.78 of the regulations 
issued thereunder (9 CFR 201.1 et seqg.). On May 5, 1959, re- 
spondent filed an amended answer in which it admits the facts 
alleged in the Complaint and Notice of Hearing, waives oral 
hearing, and consents to the issuance of a specified order. Com- 
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plainant has recommended that the order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 


1. Respondent is a corporation organized and existing under 
the laws of the State of Montana, with its principal office and 
place of business located at Billings, Montana. 

2. Respondent is now and at all times mentioned in the Com- 
plaint and Notice of Hearing was a packer within the meaning of 
the Act and subject to the provisions of the Act and the regula- 
tions promulgated thereunder by the Secretary of Agriculture. 

3. Respondent, during the months of January through October 
1958, purchased swine from various swine producers and dealers 
at its Billings, Montana, plant for slaughter purposes, and in 
connection therewith engaged in a buying practice whereby re- 
spondent “adjusted” the true and actual weights of such swine 
by adding thereto an artificial and arbitrary weight figure of 
either five pounds per animal or of three or four percent of the 
actual weights. Such “adjusted weights” were used to determine 
the amount of proceeds paid in settlement for such purchases. 

4. Respondent, in connection with the purchase transactions 
referred to in Finding of Fact 3 involving added weight figures 
of five pounds per animal, issued combined “purchase orders and 
scale tickets” to the sellers of such swine which failed to show 
the true and actual weights of such animals, but instead showed 
only the gross weight figure as adjusted by respondent. 

5. Respondent, during the months of January through October 
1958, failed to keep such accounts, records, and memoranda as 
fully and correctly disclosed all transactions involving its opera- 
tions as a packer, in that respondent issued combined “purchase 
orders and scale tickets” which failed to show the true and actual 
weights of swine purchased by respondent at its Billings, Montana, 


plant. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4 and 5, 
respondent has violated sections 202(a) and 401 of the Act (7 
U.S.C. 192(a), 221) and section 201.76 of the regulations (9 
CFR 201.78). 

Inasmuch as respondent has consented to the issuance of a speci- 
fied order and complainant has recommended that the order con- 
sented to by respondent be entered, the order will be issued. 
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ORDER 


Respondent shall cease and desist from (1) purchasing swine 
in commerce pursuant to an arrangement or practice whereby 
the proceeds paid in settlement therefor are determined on the 
basis of adjusted or artificial weights, and (2) issuing scale 
tickets which fail to show the true and correct weights of swine 
being weighed for purchase. 

Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
its business. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 5913) 


In re MARKET AGENCIES AT Fort WorTH STOCK YARDS. P&S 
Docket No. 445. Decided May 26, 1959. 


Continuation of Rates and Charges 


Respondents are authorized to continue assessing their current schedule of 
rates and charges up to and including July 6, 1959. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Mr. H. P. Hutchens, of Fort Worth, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondents 
are now operating under an order issued on May 24, 1957 (16 
A.D. 411), authorizing assessment of the current schedule of rates 
and charges to and including May 31, 1959, unless modified or 
extended by further order before the latter date. 

By a petition filed on April 29, 1959, the respondents requested 
authority to modify the current schedule of rates and charges in 
certain respects and to assess the current schedule, as so modified, 
to and including May 31, 1961. Notice of the petition and its 
contents was published in the Federal Register on May 19, 1959, 
(24 F.R. 4039), and interested persons were given until June 3, 
1959, to notify the Hearing Clerk of a desire to be heard in the 
matter. 
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On May 25, 1959, the attorney for the Livestock Division, 
Agricultural Marketing Service, filed a document pointing out 
that final action with respect to the respondents’ request for 
modification of the rates and charges cannot be taken until after 
May 31, 1959, the expiration date of the current order. It was 
also stated in the document that an analysis of the modifications 
in the rates and charges requested by the respondents cannot be 
completed by the Livestock Division by June 8, 1959, the date on 
which its answer to the petition is due. It was estimated that 
approximately 30 days will be required for the completion of such 
analysis. In view of these circumstances, the Livestock Division 
requested that the time within which an answer to the respond- 
ents’ petition may be filed be extended to and including June 26, 
1959, and that the order of May 24, 1957, be continued in effect to 
and including July 6, 1959, unless modified or further extended 
before the latter date. 

On May 26, 1959, a telegram was filed on behalf of the respond- 
ents concurring in the request of the Livestock Division. 

Prior to the issuance of the order of May 24, 1957, authorizing 
increases in the rates and charges, notice of the petition therefor 
was published in the Federal Register, and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present request 
does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 

Since the parties are agreed, the order of May 24, 1957, is 
continued in effect to and including July 6, 1959, unless modified 
or further extended before the latter date, and the time with which 
the Livestock Division may file an answer to the respondents’ peti- 
tion is extended to and including June 26, 1959. 

The respondents wish to continue assessing the current rates 
and charges pending final action upon their petition. The Packers 
and Stockyards Act provides that orders of this nature, insofar 
as the continuation of certain rates and charges is concerned, shall 
not become effective in less than five days after their date. Undue 
delay in making this order effective may adversely affect the 
marketing of livestock. Accordingly, good cause is found for 
making this order effective in less than 30 days. 

This order shall become effective on June 9, 1959, insofar as it 
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relates to the extension of time within which an answer to the 
respondents’ petition may be filed and on June 1, 1959, insofar 
as it relates to the continuation in effect of the order of May 
24, 1957. 


Copies hereof shall be served upon the parties. 


(No. 5914) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Docket No. 383. Decided May 26, 1959. 


Continuation of Rates and Charges 


The respondents are authorized to continue assessing their current schedule 
of rates and charges up to and including June 15, 1959. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Service. 
Mr, L. Alton Denslow, of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on June 24, 1958 (17 
A.D. 553), authorizing assessment of the current schedule of 
rates and charges to and including May 31, 1959, unless changed 
by further order before the latter date. 

By petitions filed on March 30, 1959, authority was requested 
to modify the current schedule of rates and charges in certain 
respects and it was requested that the current schedule, as so 
modified, be extended to and including May 31, 1960. Notice of 
the petitions and their contents was published in the Federal 
Register on May 14 1959 (24 F.R. 3893), and interested persons 
were given until May 29, 1959, to indicate a desire to be heard in 
the matter. 

On May 25, 1959, the attorney for the Livestock Division, 
Agricultural Marketing Service, filed a document recommending 
that, in view of the fact that an order with respect to the request 
for modification of the rates and charges cannot become effective 
prior to the expiration of the current order, that the order of 
June 24, 1958, be continued in effect to and including June 15, 
1959, unless modified or further extended prior to the latter date. 
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The respondents, by their attorney, consented to the recom- 
mendation of the Livestock Division. 

Prior to the issuance of the order of June 24, 1958, authorizing 
increases in the rates and charges, notice of the petitions therefor 
was published in the Federal Register, and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present recom- 
mendation does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or any rates and charges 
for services not heretofore covered by order, it is found that 
further notice and public procedure on this order are unnecessary. 

Inasmuch as the parties are agreed, the order of June 24, 1958, 
is continued in effect to and including June 15, 1959, unless 
modified or further extended prior to the latter date. 

The respondents wish to continue assessing the current rates 
and charges pending final action upon their petitions. The 
Packers and Stockyards Act provides that orders of this nature 
shall not become effective in less than five days after their date. 
Undue delay in making this order effective may adversely affect 
the marketing of livestock. Accordingly, good cause is found 
for making this order effective in less than 30 days. 

This order shall become effective on June 1, 1959. 


Copies hereof shall be served upon the parties. 


(No. 5915) 


In re Swirt & COMPANY. P&S Docket No. 2126. Decided May 
29, 1959. 


Jurisdiction of Secretary and Federal Trade 
Commission Over Packers 


This proceeding against a packer for alleged violations of the Packers and 
Stockyards Act in connection with its ice cream business, instituted 
before statutory amendments placing such alleged activities of packers 
under the jurisdiction of the Federal Trade Commission, is terminated 
in view of the question as to whether the Secretary retains jurisdiction 
in the proceeding and the facts that the Federal Trade Commission has 
similar proceedings against members of the ice cream industry and 
has indicated that it will give the matters involved appropriate attention. 


Mr. Lowell E. Miller, for Livestock Division, Agricultural Marketing Service. 
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Messrs. Richard W. McLaren and John T. Chadwell, of Chicago, Illinois, 
for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seqg.), involving alleged violations 
of the act by respondent in connection with its ice cream business, 
respondent filed a motion to dismiss the complaint on the ground 
that the Secretary lost jurisdiction of the subject matter herein 
as the result of amendments to the act and the Federal Trade 
Commission Act in 1958 (Public Law 909, 85th Cong., 2d Sess.). 
The hearing examiner certified the matter for decision pursuant 
to section 202.10(b) of the rules of practice (9 CFR 202.10(b)). 


On May 28, 1959, complainant filed a motion to dismiss the 
complaint stating that the Federal Trade Commission has a 
number of cases pending against members of the ice cream in- 
dustry dealing with the same issues as those raised by this pro- 
ceeding and that complainant has been informed by the Federal 
Trade Commission that the Commission will accept the records and 
files herein and take such action as may be warranted. Re- 
spondent does not oppose such motion. 


The 1958 amendments enacted after the institution of this pro- 
ceeding place jurisdiction of the subject matter of the proceeding 
in the Federal Trade Commission and there is a considerable 
problem as to whether the Secretary has jurisdiction to complete 
this proceeding since there is no specific “savings clause” in the 
amendments for proceedings pending before the Secretary at 
the time of the amendments. In view of these matters and the 
fact that the Federal Trade Commission is presently handling 
similar proceedings against members of the ice cream industry, 
the complaint is dismissed, as recommended by complainant, and 
the proceeding is terminated without prejudice. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5916) 


P&S Docket No. 2391. Dismissed May 22, 1959, by Thomas J. 
Flavin, Judicial Offcer. 
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(No. 5917) 


LA ROSA TOMATO DISTRIBUTORS, INC. v. FRIEDLAND & RANZMAN. 
PACA Docket No. 7425. Decided May 5, 1959. 


Counterclaim—Breach of Contract—Damages 


Complainant breached the suitable shipping condition warranty and is 
ordered to pay to respondent the amount of damages sustained. The 
complaint against respondent is dismissed. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Jacob Rappaport, 
of New York, New York, for respondent. Mr. James V. Wright, Presid- 
ing Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed with the Department on May 2, 
1958, complainant alleges that it sold a carload of tomatoes to 
respondent at the agreed price of $2,145, f.o.b. shipping point, 
California; that pursuant to such contract, complainant diverted 
a carload of tomatoes answering contract requirements from 
Chicago, Illinois, to respondent in New York, City; that respond- 
ent accepted the tomatoes on their arrival in New York City, 
but has failed to pay a balance on the purchase price of $306.92, 
which balance remains due and owing complainant in connection 
with this transaction. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on September 23, 1958. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on October 10, 1958. 

Respondent filed an answer on October 31, 1958, denying that 
the quality of tomatoes diverted to it by complainant met contract 
requirements, and alleging, as a counterclaim, that it is entitled 
to recover from complainant damages in the amount of $1,361.08 
as a result of complainant’s breach of the contract. 

Although the amount involved in this controversy exceeds $500, 
neither party requested an oral hearing. The issues are therefore 
determined under the shortened method of procedure, as provided 
in section 47.20 of the rules of practice (7 CFR 47.20). Pur- 
suant thereto, complainant filed an opening statement, respondent 
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filed an answering statement, and complainant filed a statement 
in reply. 


FINDINGS OF FACT 


1. Complainant, La Rosa Tomato Distributors, Inc., is a cor- 
poration whose address is 4101 Massachusetts Avenue, Indianap- 
olis, Indiana. At the time of the transaction involved herein, 
complainant was licensed under the act. 

2. Respondent is a partnership composed of Abe Friedland 
and Irving Ranzman, doing business as Friedland & Ranzman, 
whose address is 204 Franklin Street, New York, New York. At 
the time of the transaction involved herein, respondent was licensed 
under the act. 

38. On or about November 13, 1957, in the course of interstate 
commerce, complainant, acting through a broker, Riley-McFarland 
Co., of Chicago, Illinois, sold to respondent 650 lugs of California 
tomatoes, Kirby brand, size 7 x 7’s, 85% U.S. No. 1 grade, con- 
tained in car PFE 44355, on track at Chicago, Illinois, at $3.25 
per lug, f.o.b. shipping point, California, plus 5¢ per lug waxing 
charge, for a total sale price of $2,145. 

4. The tomatoes in car PFE 44355 were federally inspected 
at Patterson, California, on November 2, 1957, with the following 
results appearing, in part, on the certificate of inspection: 

Inspection Begun: 6 P.M. November 1, 1957 

Completed: 11:30 A.M. November 2, 1957 

Condition of Car: Hatch covers open, plugs out, bunkers 

empty*** 

Quality and Condition: Firm, Clean, well-developed and mature 

green, mostly well-formed and smooth, many fairly well-formed 

and fairly smooth. Defects 10% to 20%, averaging 15%; 

mostly misshapen, mechanical damage or shoulder bruise. No 

decay. 

Grade: 85% U.S. No. 1 quality*** 

5. The tomatoes in car PFE 44355 were inspected in Chicago, 
Illinois, on November 13, 1957, by the Chicago Inspection Agency 
upon the application of the broker-consignee, Riley-McFarland 
Co. The results of that inspection, in part, are as follows: 


Time: 8:15 A.M. 

Hatches: Closed 

Plugs: In 

Bunker Ice: Dry 

Commodity Temperature: Top: 54; Bottom: 50 
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Commodity: Kirby brand California tomatoes *** Fairly 

good sizing. Maturity: 35% green, 38% breaks and turns, 

27% firm ripe. Zero to 4%, average 2% decay noted. 2% 

serious and 7% minor scars. 3% puffy. 4% scuffed areas. 

13% rough and ribby. 19% light and 4% serious rain damage. 

Fairly good quality. 

6. During the course of negotiating the sale to respondent 
for the tomatoes contained in car PFE 44355, complainant, 
through the broker, revealed to respondent the results of the 
California inspection of November 2 and the results of the Chicago 
inspection of November 13. Following this revelation and re- 
spondent’s subsequent agreement to buy the tomatoes, the carload 
was diverted to respondent at New York and the broker issued 
its memorandum evidencing the agreement. 

7. Car PFE 44355 arrived in New York on November 16, 
1957, and was inspected on November 18 at Pier 28 by the 
National Inspection Service, of 204 Franklin Street, New York 
18, New York. The results of that inspection, in part, are as 
follows: 

Range 0 to 24% av. 11 green 

24 to 60% av. 39 turning 

21 to 39 av. 27% ripe 

0 to 3 av. 1 soft 

6 to 24% av. 22% decay 

181 wet and leaky lugs set our (sic) 

show range 24 to 66% av. 50% decay. 

Many wet and leaky lugs due to decay, interspersed in main 

stacks 

Protest: Breakage, condition, wet and leaky lugs due to decay. 

Jointly agreed to by *** RPIA. 

8. The tomatoes involved herein were sold for the account 
of respondent on November 19, 1957, by the Brown and Secomh 
Fruit Auction Company, Inc., of 204 Franklin Street, New York 
13, New York, for net proceeds of $2,187.36. 

9. Respondent has paid $1,838.08 to complainant on account 
of this transaction. 

10. The formal complaint was filed on May 2, 1958, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The first issue presented for consideration in this proceeding 
deals with respondent’s alleged rejection of the shipment of to- 
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matoes involved herein. The evidence shows that the tomatoes 
arrived in New York on November 16, 1957, and were inspected 
on November 18 at Pier 28 upon the application of respondent. 
The evidence further tends to show that no rejection of the ship- 
ment was made or attempted by respondent, but that on November 
19, 1957, a complaint was lodged with the broker regarding the 
quality and condition of the tomatoes. 


We have consistently held that a notice of rejection must be 
in clear and unmistakable terms. United Packing Co. v. Con- 
necticut Celery Co., 16 A.D. 810; John C. Lester Company v. 
Victory Distributing Company, Inc., and/or Steel City Fruit 
Company, Inc., 11 A.D. 376. The regulations issued pursuant to 
the act provide, at section 46.1(r), that a rejection, with respect 
to rail shipments, must be made within 24 hours after receipt of 
notice of arrival of the produce (7 CFR 46.1(r)). Respondent 
has failed to show that it met either of these conditions. We 
conclude that the shipment was accepted by respondent. 


Having accepted the tomatoes, respondent is liable to complain- 
ant for the contract purchase price thereof, less provable damages 
resulting from any breach of warranty by complainant. Michael- 
Swanson-Brady of Moorhead, Inc. v. Backer’s Potato Chip Co., 
17 A.D. 651. Respondent alleges that complainant breached the 
warranty of suitable shipping condition, in that the tomatoes 
sold to it and contained in car PFE 44355 were abnormally de- 
teriorated on arrival at destination in New York City. Respond- 
ent offers, as evidence of the alleged breach, the results of the 
inspection made by the National Inspection Service of New York 
on November 18 listing “6 to 24% av. 22% decay. 181 wet and 
leaky lugs *** show range 24 to 66% av 50% decay. Many wet 
and leaky lugs due to decay, interspersed in main stacks.” 


This shipment had been inspected in Chicago on November 13, 
the date of sale to respondent, by the Chicago Inspection Agency 
and their certificate reported the presence of decay to the extent 
of “Zero to 4%, average 2% decay noted.” This is in sharp con- 
trast to the amount of decay reported in the New York inspection. 
The evidence indicates that transportation service and conditions 
between Chicago and New York were normal and that the toma- 
toes were kept at proper temperatures after arrival. It is 
concluded that the tomatoes arrived in an abnormally deteriorated 
condition and that the warranty of suitable shipping condition 
was breached by complainant. 

The general measure of damages for breach of warranty, where 
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the receiver has accepted the goods, is the difference between the 
value of the goods actually delivered at the time and place of 
delivery to the buyer, and the value the goods would have had at 
that time if they had met the specifications of the contract. Corte 
& Sons v. Lerner & Son, 14 A.D. 320. With respect to the value 
a shipment would have had if it had met contract specifications, 
there being no other evidence available, we will accept as indicative 
of such value the f.o.b. contract price, plus freight to destination. 
East Coast Distributors v. Felix Rhymes, Inc., 18 A.D. 629. The 
actual market value of goods delivered may be evidenced by the 
resale price when such goods are resold by the buyer in a prompt 
and reasonable manner. Kirby & Little Packing Co. v. United 
Fruit & Produce Co., 16 A.D. 1066. 

The f.o.b. contract of the tomatoes involved herein is $2,145; 
the freight costs apparently are $767.86, which figure is derived 
from the answer, and from the account sale submitted by the 
Brown and Secomb Fruit Auction Company, Inc., for a total 
value delivered New York City, of $2,912.86 for a carload of 
tomatoes answering contract requirements. It appears that the 
tomatoes were promptly resold, on November 19, 1957, for a 
total of $2,232, which figure we take as representing the delivered 
value of the tomatoes accepted by respondent. The difference 
between the two figures is $680.86, representing the damage 
sustained by respondent due to the breach of warranty by com- 
plainant. 

Respondent has paid to complainant the sum of $1,838.08 on 
account of this transaction, which is $306.92 less than the f.o.b. 
purchase price. Respondent has sustained damages in the amount 
of $680.86, however, due to complainant’s breach. Complainant’s 
claim for the balance of the purchase price is therefore offset by 
respondent’s counterclaim, leaving a balance in respondent’s 
favor in the sum of $373.94. 

Complainant’s breach of the warranty of suitable shipping 
condition is a violation of section 2 of the act, for which repara- 
tion should be awarded to respondent in the amount of $373.94, 
with interest. The complaint should be dismissed. 


ORDER 


Within 30 days from the date of this order complainant shall 
pay to respondent, as reparation, $373.94, with interest thereon 
at the rate of 5 percent per annum from December 1, 1957, until 
paid. 
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The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5918) 


PATTERSON FROZEN Foops, INC. v. SCOTT DISTRIBUTING COMPANY. 
PACA Docket No. 7411. Decided May 5, 1959. 


Failure to Sustain Burden of Proof—Dismissal 


Since complainant submitted no evidence to support the allegations of the 
complaint, the complaint is dismissed. 


Complainant pro se. Leaf & Ross, of Beaverton, Oregon, for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on June 20, 1958, complainant alleges 
that it sold to respondent 890 cases of frozen fruits and vegetables 
during October and November of 1957 at an agreed total price 
of $2,536.38, f.o.b. Patterson, California; that frozen fruits and 
vegetables meeting requirements of the contracts were shipped 
by complainant to respondent at Vancouver, Washington, who 
accepted said shipments; and that respondent has paid to com- 
plainant the sum of $1,000 on account of these transactions, 
leaving a balance due and owing of $1,536.38. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on September 13, 1958. <A copy of the report of in- 
vestigation was served upon complainant on the same date. 

Respondent filed an answer on October 10, 1958, in which he 
admitted the allegations of the complaint, with the exception of 
certain charges in the amount of $117.68 appearing on com- 
plainant’s invoice dated October 9, 1957. 

Neither party requested an oral hearing in this proceeding. 
The issues are, therefore, determined in accordance with the 
shortened method of procedure provided in section 47.20 of the 
rules of practice. Neither party, however, submitted any evidence 
with respect to its position in this matter. 
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FINDINGS OF FACT 


1. Complainant, Patterson Frozen Foods, Inc., is a corpora- 
tion whose address is P.O. Box 428, Patterson, California. 

2. Respondent is an individual, Gordon Scott, doing business 
as Scott Distributing Company, whose address is 12638 N.E. 
Multnomah Street, Portland 66, Oregon. At the time of the trans- 
actions involved herein respondent was not licensed but was 
subject to license under the act. 

3. On or about October 3, 1957, November 1, 1957, and Novem- 
ber 7, 1957, in the course of interstate commerce, complainant 
sold to respondent certain lots of frozen fruits and vegetables, 
at an agreed total price of $2,418.70, f.0.b. Patterson, California. 
The transactions were conducted through the brokerage firms of 
James Fenwick Company, of Portland, Oregon, and W. G. Swan- 
son Co., of San Francisco, California. 

4. Complainant, pursuant to the contracts, shipped to respond- 
ent during October and November 1957 frozen fruits and vegeta- 
bles meeting requirements of the contracts, which shipments were 
received and accepted by respondent without complaint. 

5. The total f.o.b. contract price of the frozen fruits and 
vegetables involved in these transactions is $2,418.70, of which 
sum respondent has paid to complainant $1,000, leaving a balance 
due and owing of $1,418,70. 

6. The formal complaint was filed on June 20, 1958, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent, in his answer, admits receiving from complainant 
all the merchandise described in the complaint. Respondent 
further admits owing for same with the exception of those items 
set forth in complainant’s invoice dated October 9, 1957, in the 
amount of $117.68. Based upon respondent’s admission, the 
Department issued an order on December 1, 1958, requiring pay- 
ment by respondent to complainant of the undisputed sum of 
$1,418.70, leaving respondent’s liability for the balance of the 
alleged purchase price, $117.68, to be determined as if no order 
for the undisputed amount had been issued. 

Respondent contends that that portion of the frozen foods 
shipped to him by complainant and evidenced by the invoice of 
October 9, 1957, was sent to him as a free sample by complainant 
and did not require payment. Complainant, however, takes the 
position that the produce in dispute was a part of the contracts 





—— 





ere —~y§ —— 





COMER PRODUCE CO. v. HYMAN 473 
Cite as 18 A.D. 473 


between the party; that delivery was made under the contracts; 
and that acceptance by respondent under such contracts made 
respondent liable for the entire purchase price of $2,536.38, which 
sum includes the $117.68 in dispute. 

As the moving party, the burden rests upon complainant to 
show that the produce represented by the invoice of October 9 
was sold to respondent. Complainant, however, has submitted no 
evidence in this proceeding. The only evidence contained in the 
file is that set forth in the report of investigation. This is in- 
sufficient to satisfy complainant’s burden of proof. It is therefore 
concluded that the complaint should be dismissed. 


ORDER 


The complaint as to the disputed amount is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 5919) 


COMER PRODUCE COMPANY v. J. HYMAN DISTRIBUTING Co. PACA 
Docket No. 7415. Decided May 6, 1959. 


Acceptance—Liability 
Respondent accepted the shipment and since a breach of the contract on 
the part of complainant has not been established, respondent is liable 
for the contract price. 
Jennings, Strouss, Salmon & Trask, of Phoenix, Arizona, for complainant. 
Mr. Sheldon J. Harris, of Omaha, Nebraska, for respondent. Miss Lenore 
H, Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on July 7, 1958, complainant seeks to 
recover $441.81, the purchase price of a truckload of carrots sold 
to and accepted by respondent in February 1958. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on August 
18, 1958. On the same date, a copy of the report of investigation 
was served upon complainant’s attorneys. Respondent filed an 
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answer on October 20, 1958, denying that it owes complainant 
$441.81, but admitting that it owes $73.61 and stating that re- 
spondent is ready and willing to pay the latter sum. 

Since the amount involved in this proceeding is less than $500, 
the issues are determined in accordance with the shortened method 
of procedure provided for in section 47.20 of the rules of practice. 
Pursuant to such procedure complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Horace E. Comer, 
Floyd B. Perry, and Paul T. Wubbolding, doing business as Comer 
Produce Company, whose address is P. O. Box 1608, Phoenix, 
Arizona. 

2. Respondent is a partnership composed of Jack J. Hyman 
and Tobia A. Hyman, doing business as J. Hyman Distributing 
Co., whose address is 702 South 7th Street, Omaha 8, Nebraska. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

8. On or about February 5, 1958, in the course of interstate 
commerce and by oral contract, complainant sold to respondent a 
truckload of washed carrots, consisting of 16,384 pounds of car- 
rots packed in burlap bags, at $52,50 per ton, plus top ice, for a 
total f.o.b. invoice price of $441.81. 

4. Complainant shipped on February 5, 1958, from loading 
point in the State of Arizona to respondent at Omaha, Nebraska, 
a truckload of carrots in the manner agreed upon, by truck owned 
and operated by Little Audrey Truck Lines, Fremont, Nebraska. 

5. The carrots arrived at destination on or about February 7, 
1958, and were accepted and unloaded by respondent, who has 
since failed and refused to pay the agreed purchase price. Re- 
spondent tendered to complainant the sum of $73.61, which com- 
plainant refused to accept as full payment. 

6. The formal complaint was filed on July 7, 1958, which 
was within 9 months after accrual of the cause of action herein 
alleged. 


CONCLUSIONS 


After denying generally the material allegations of the com- 
plaint, respondent alleges that on February 5, 1958, it ordered 
from complainant a truckload of carrots, medium to large size, 
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at the agreed price of $52.50 per ton; that complainant shipped 
a truckload of carrots to respondent which were inspected on 
arrival and were found to be “not of merchantable quality and 
were not the size ordered by the Respondent.” Respondent further 
states in its answer that in order to mitigate the loss to com- 
plainant which would have resulted had respondent refused the 
shipment, it undertook to sell the carrots for complainant’s ac- 
count, and received for the truckload a total amount of $905.10. 
Respondent says it incurred expenses in handling the carrots 
amounting to $831.40, leaving a net amount which is due com- 
plainant of $73.61, which sum respondent tendered to complainant. 


Complainant denies that the contract contained a specification 
for medium to large size carrots, and there is no documentary 
evidence that the contract did contain such specification. The 
confirming telegram sent by complainant to respondent referred 
only to 217 burlap bags washed carrots, 16,384 pounds, $52.50 
plus $11.73 top ice, f.o.b. Respondent made no objection to the 
contents of the confirming wire. The report of investigation in- 
dicates that complainant heard nothing from respondent after 
arrival of the carrots until it received a letter from respondent, 
dated February 15, 1958, which letter reviewed respondent’s 
procedure in packing the carrots into cello bags and stated that 
the carrots in many bags showed dull color and were not equal 
to the quality and color of California carrots. Respondent also 
stated in this letter that the weight of some of the bags received 
indicated that the pack-out was not what it should be for the 
carrots. Thereafter, on February 25, respondent wrote a letter 
to complainant, stating that inasmuch as it was getting into 
trouble on the carrots, it did not seem wise to settle on the basis 
of the invoice price, and that, “We therefore have decided to 
handle this shipment for you on a brokerage basis after labor 
and cello material has been taken into consideration.” On March 
7, 1958, respondent wrote complainant, and stated there was a 
shrinkage in the pack-out amounting to 2,553 pounds. Respond- 
ent went on to compare this with the pack-out and shrinkage on 
its last shipment of carrots from California. On March 11, 1958, 
complainant instructed respondent to deduct the loss of the shrink- 
age and to remit the balance of the invoice price, or $374.80. 
Respondent, however, failed to do this. 


This was an f.o.b. sale to respondent of a truckload of carrots. 
There is no evidence, other than respondent’s own statements, 
that the carrots were to be of any certain size or quality. Re- 
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spondent’s claim that the carrots were not of merchantable quality 
appears to be refuted by the fact that respondent sold the carrots 
for $905.10. The inspection certificate issued by a private in- 
spection agency, a copy of which was attached to respondent’s 
answer, showing 12 to 15 percent of carrots as having small 
slime rot spots on ends of carrots, bears two dates, 3:00 P.M., 
February 7, 1958, and 1:00 P.M., February 15, 1958. This cer- 
tificate is of little or no value in determining the condition of 
the carrots upon arrival, since there is no evidence indicating 
whether such condition existed at the time of the first inspection 
February 7, or whether it developed sometime after the first in- 
spection and prior to the second inspection on February 15, 1958. 
Respondent accepted the carrots and is, therefore, liable for the 
agreed purchase price, subject to its right to claim damages for 
any breach of the contract on the part of complainant. Respond- 
ent’s evidence fails to establish that complainant breached the 
contract. Respondent was not at liberty to decide to sell the 
carrots for complainant’s account and remit the proceeds, simply 
because respondent was running into trouble due to some shrinkage 
or other factors found in packing the carrots into consumer bags. 
It was certainly not within respondent’s rights to change a con- 
tract of purchase and sale to a consignment transaction, without 
the agreement of complainant. Respondent’s dissatisfaction with 
the truckload of Arizona carrots appears throughout the file to 
be measured by its comparison of these carrots with shipments 
of carrots received from California. This, of course, is entirely 
immaterial to the issues in this case and in no way affects respond- 
ent’s obligation to complainant. 

On the basis of the evidence submitted, we conclude that re- 
spondent is liable to complainant for the agreed purchase price 
of the carrots in question, amounting to $441.81. Although com- 
plainant offered to reduce the amount of the invoice price to cover 
the shrinkage—which the report of investigation shows to be 
considerably less than respondent claimed—this appears to have 
been for the purpose of effecting prompt payment, and respond- 
ent did not accept the offer. Respondent’s failure to make prompt 
payment to complainant for the carrots is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $441.81, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $441.81, with in- 
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terest thereon at the rate of 5 percent per annum from March 1, 
1958, until paid. 
Copies hereof shall be served upon the parties. 


(No. 5920) 


GROWERS MARKETING SERVICE, INC. v. CR PRODUCE COMPANY, 
Inc. PACA Docket No. 7558. Decided May 6, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. L. Fred Reedy, of Eustis, Florida, for complainant. Mr. A. D. McCollum, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (U.S.C. 499a et seq.). 
A formal complaint was filed on February 2, 1959. Complainant 
seeks an award of reparation in the amount of $678.10, which 
is alleged to be due in connection with the sale of a truckload of 
watermelons by complainant to respondent on or about June 11, 
1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on February 28, 1959. A 
copy of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on March 2, 1959. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not field an answer. The issuance of an order is, 
therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Growers Marketing Service, Inc., is a cor- 
poration whose address is Post Office Box 413, Leesburg, Florida. 
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2. Respondent, CR Produce Company, Inc., is a corporation 
whose address is Post Office Box 991, Binghamton, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


38. On or about June 11, 1958, in the course of interstate 
commerce, complainant sold to respondent 1836 watermelons for 
$918, delivered Binghamton, New York. 


4. On or about June 11, 1958, complainant shipped water- 
melons meeting the specifications of the contract from loading 
point in the State of Florida to respondent at Binghamton, New 
York. 


5. Upon arrival of the shipment at destination, respondent 
complained of the condition of the watermelons. Whereupon, 
complainant reduced the purchase price to $837.50. Respondent 
accepted the shipment of watermelons. 


6. The adjusted price of $837.50, less the amount of $159.40 
due respondent from complainant on a prior transaction, leaves a 
balance of $678.10 due complainant from respondent. 


7. The formal complaint was filed on February 2, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay to complainant the balance due in 
connection with the sale of the shipment of watermelons is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $678.10, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $678.10, with interest thereon 
at the rate of 5 percent per annum from July 1, 1958, until paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 5921) 


C. L. McLAUGHLIN & Co. v. DIVIN PRoDUCE Co. PACA Docket 
No. 7574. Decided May 6, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on February 2, 1959. Complainant 
seeks an award of reparation in the amount of $923.80, which 
is alleged to be the total purchase price of a truckload of toma- 
toes sold by complainant to respondent on or about August 13, 
1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 12, 1959. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on March 17, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Claude L. Mc- 
Laughlin, Clarence E. Wisner and Blue Eyes Enterprises, Inc., 
doing business as C. L. McLaughlin & Co., whose address is Post 
Office Box 698, Manteca, California. 

2. Respondent is an individual, Lloyd Mike Divin, doing busi- 
ness as Divin Produce Co., whose address is 410 Produce Terminal, 
San Antonio, Texas. At the time of the transaction involved 
herein, respondent was licensed under the act. 
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3. On or about August 18, 1958, in the course of interstate 
commerce, complainant sold to respondent 596 wire-bound crates 
of tomatoes at $1.55 per crate, or for a total purchase price of 
$923.80, f.0.b. Manteca, California. 

4. On or about August 13, 1958, complainant shipped toma- 
toes meeting the specifications of the contract from Manteca, 
California to respondent at San Antonio, Texas. Respondent 
accepted the shipment of tomatoes. 

5. The total purchase price of the 596 crates of tomatoes is 
$923.80. No part of this amount has been paid by respondent to 
complainant. 

6. The formal complaint was filed on February 2, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total purchase 
price of the shipment of tomatoes is in violation of section 2 of 
the act. Complainant should be awarded reparation in the 
amount of $923.80, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $923.80, with interest thereon 
at the rate of 5 percent per annum from September 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5922) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. EAST 
END PropUCE, INC. PACA Docket No. 7566. Decided May 


6, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
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Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on January 9, 1959. Complainant, 
as assignee, seeks an award of reparation in the amount of 
$3,146.90, which is alleged to be the total purchase price of 17 
lots of fruits and vegetables sold and delivered to respondent by 
various Philadelphia merchants during June and July 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on February 24, 1959. A copy of the report of in- 
vestigation was served upon complainant on March 11, 1959. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Philadelphia Produce Credit & Collection 
Bureau, is a corporation whose address is Fruit Trade Building, 
Dock and Granite Streets, Philadelphia, Pennsylvania. 

2. Respondent, East End Produce, Inc., is a corporation whose 
address is 508 S. Pearl Street, Shamokin, Pennsylvania. At the 
times of the transactions involved herein, respondent was not 
licensed under the act, but was subject to license. 

3. During June and July 1958, in the course of interstate 
commerce, various Philadelphia merchants sold to respondent 17 
lots of fruits and vegetables for a total purchase price of $3,146.90, 
f.o.b. Philadelphia, Pennsylvania. 

4. During June and July 1958, the various merchants delivered 
to respondent at Philadelphia, Pennsylvania, fruits and vegetables 
meeting the specifications of the contracts. Respondent accepted 
the commodities. All of these commodities had been previously 
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shipped to the merchants from points outside the State of Penn- 
sylvania. 

5. During December 1958 and January 1959, the various 
Philadelphia merchants assigned and transferred, in writing, all 
their right, title and interest in and to the several claims in- 
volved in this proceeding to the complainant, Philadelphia Prod- 
uce Credit & Collection Bureau. 

6. The total purchase price of the 17 lots of fruits and vegeta- 
bles is $3,146.90. No part of this amount has been paid by re- 
spondent to complainant or the assignors. 

7. The formal complaint was filed on January 9, 1959, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 


practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant or the assignors 
the total purchase price of the 17 lots of fruits and vegetables is 
in violation of section 2 of the act. Complainant, as assignee, 
should be awarded reparation in the amount of $3,146.90, with 


interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,146.90, with interest thereon 
at the rate of 5 percent per annum from August 1, 1958, until 


paid. 
The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5923) 


WILLIAM E. SCHMIDLI v. I. V. GRovE. PACA Docket No. 7560. 
Decided May 6, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
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Mr. Richard C. Beesley, of Klamath Falls, Oregon, for complainant. Mr. A. 
D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on December 23, 1958. Complain- 
ant seeks an award of reparation in the amount of $25,803, which 
is alleged to be the balance of the total purchase price of 21 
trucklots of potatoes sold by complainant to respondent during 
May 1958. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on February 3, 1959. A copy of the report of investiga- 
tion was served upon complainant on February 4, 1959. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, William E. Schmidli, whose 
address is Post Office Box 123, Malin, Oregon. 


2. Respondent is an individual, Ira Vergil Grove, doing busi- 
ness as I. V. Grove, whose address is 6700 Amigo Avenue, Reseda, 
California. At the time of the transactions involved herein, re- 
spondent was either licensed under the act, or was subject to 
license. 


38. During May 1958, in the course of interstate commerce, 
complainant sold to respondent 21 trucklots of potatoes consisting 
of 2,922 100-pound sacks of U.S. No. 1 potatoes at $3 per hundred- 
weight and 5,090 100-pound sacks of U.S. No. 1 potatoes at $3.50 
per hundredweight and 1,248 100-pound sacks of U.S. No. 2 
potatoes at $1.75 per hundredweight or for a total purchase price 
of $28,765, f.o.b. Malin, Oregon. 











484 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 482 


4. During May 1958, complainant shipped potatoes meeting 
the specifications of the contracts from Malin, Oregon, to re- 
spondent at Los Angeles, California. 


5. The total purchase price of the 21 trucklots of potatoes is 
$28,765. Respondent has paid $2,000 on account and was given 
credit of $962.50 by complainant for 5,500 empty bags furnished 
by respondent, leaving a balance due of $25,802.50. 


6. The formal complaint was filed on December 23, 1958, 
which was within 9 months after the causes o faction accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Complainant in the formal complaint alleges that the balance 
due is $25,803, being the total purchase price of $28,765, less 
$2,000 paid by respondent on account and $962 credit for empty 
bags received from respondent. In the informal complaint, com- 
plainant states that the balance due is $25,802.50, being the total 
purchase price of $28,765, less $2,000 paid by respondent and 
$962.50 credit for 5,500 empty bags furnished by respondent at 
1714 cents each. In view of the discrepancy as to the credit 
given for empty bags, the figure of $962.50 is used since it results 
in reducing the amount of the award to complainant. 

Respondent’s failure to pay to complainant the balance of the 
total purchase price for the 21 trucklots of potatoes is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $25,802.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $25,802.50, with interest there- 
on at the rate of 5 percent per annum from June 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 5924) 


ECUADORIAN FRUIT IMPORT CORPORATION v. L & S BANANAS. 
PACA Docket No. 7192. Decided May 7, 1959. 


Acceptance—Liability—Breach of 
Warranty—Damages 


Respondent accepted the produce and is liable for the purchase price less 
damages sustained as a result of a breach of warranty on the part 
of complainant. 


Benjamin, Galton & Robbins, of New York, New York, for complainant. 
Mr. Norman Shapiro, of Maybrook, New York, for respondent. Mr. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on August 5, 1957. Complainant 
seeks an award of reparation in the amount of $6,849.12, which 
is alleged to be the total purchase price of five truckloads of green 
select bananas sold to and accepted by respondent in July 1957. 

A copy of the report of investigation made by the Department 
was served upon complainant on November 25, 1957. On the 
same date, a copy of this report and a copy of the complaint were 
served upon respondent. 

Respondent filed an answer on December 16, 1957, alleging 
that complainant violated the contracts for select bananas by 
delivering bananas of reject quality. Respondent denies any 
liability to complainant, alleging as a set-off that there is due 
and owing from complainant to respondent $32,000, the amount 
involved in an action filed in the Supreme Court of the State of 
New York, County of Orange, by respondent and Samuel Levin- 
son against complainant and Jack Friedlander in which defendants 
failed to appear. 

At the request of respondent an oral hearing was held in New- 
burgh, New York, on September 19, 1958. Both parties were 
represented by counsel. Jack Friedlander, vice president and 
general manager of complainant, testified in complainant’s be- 
half. Three witnesses testified for respondent. Complainant 
filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Ecuadorian Fruit Import Corporation, is a 
corporation whose address is 22 East 4th Street, New York, New 
York. At the time of the transactions involved herein, com- 
plainant was licensed under the act. 

2. Respondent is an individual, Gertrude L. Levinson, doing 
business as L & S Bananas, whose address is Regional Market, 
Newburgh, New York. At the time of the transactions involved 
herein, respondent was licensed under the act. 

3. On or about July 1, 1957, in the course of foreign and 
interstate commerce, complainant contracted to sell to respond- 
ent two truckloads of green select bananas due to arrive by ship 
from Ecuador. The agreed price was $7.50 per hundred pounds, 
plus a loading charge of 10 cents per hundred pounds, f.o.b. Pier 
82 South Philadelphia, Pennsylvania. 

4. Pursuant to the foregoing contract, on July 1, 1957, com- 
plainant loaded two trucks furnished by respondent with green 
select bananas which had arrived at Philadelphia that day by 
ship from Ecuador. One truckload consisted of 310 stems, weigh- 
ing 20,990 pounds, and the other load consisted of 250 stems, 
weighing 15,720 pounds. The bananas were transported to re- 
spondent at Newburgh where respondent unloaded and placed 
them in her ripening rooms. Complainant sent respondent an 
invoice on July 2, showing a price for the first load of $1,574.25, 
plus a loading charge of $20.99, or a total of $1,595.24, and for 
the second shipment a price of $1,179, plus a loading charge of 
$15.72, or a total of $1,194.72. 

5. On or about July 7, 1957, in the course of foreign and 
interstate commerce, complainant contracted to sell to respondent 
one truckload of green select bananas due to arrive by ship from 
Ecuador. The agreed price was $6.50 per hundred pounds, plus 
a loading charge of 10 cents per hundred pounds, f.o.b. Pier 82 
South Philadelphia, Pennsylvania. 

6. Pursuant to the foregoing contract, on July 7, 1957, com- 
plainant loaded a truck furnished by respondent with green select 
bananas which had arrived at Philadelphia that day by ship 
from Ecuador. The load consisted of 300 stems, weighing 18,240 
pounds. The bananas were transported to Newburgh where re- 
spondent unloaded and placed them in her ripening room. On 
July 8, 1957, complainant sent respondent an invoice showing a 
price of $1,185.60, plus a loading charge of $18.24, or a total of 
$1,203.84. 
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7. On or about July 17, 1957, in the course of foreign and 
interstate commerce, complainant contracted to sell to respondent 
two truckloads of green select bananas due to arrive by ship from 
Ecuador. The agreed price was $7.50 per hundredweight, plus a 
loading charge of 10 cents per hundredweight, f.o.b. Pier 82 
South Philadelphia, Pennsylvania. 

8. Pursuant to the foregoing contract, on July 17, 1957, com- 
plainant loaded two trucks furnished by respondent with green 
select bananas which had arrived at Philadelphia that day by ship 
from Ecuador. The first load consisted of 300 stems, weighing 
18,730 pounds, and the second load consisted of 300 stems, weigh- 
ing 18,840 pounds. The bananas were transported to respondent 
at Newburgh where respondent unloaded and placed them in her 
ripening rooms. Complainant sent respondent an invoice on 
July 18, 1957, showing a price for the first load of $1,404.75, 
plus a loading charge of $18.73, and for the second load a price 
of $1,413, plus a loading charge of $18.84. 


9. On or about July 18, 1957, complainant’s vice president 
and general manager, Jack Friedlander, telephoned respondent 
and inquired about payment for the bananas. Respondent com- 
plained about the July 7 shipment and Friedlander asked respond- 
ent to obtain a federal inspection. Respondent also complained 
about the condition of the bananas shipped on July 1. Following 
this conversation, Friedlander sent respondent a telegram which 
was received at 3:44 p.m. July 18: 


“Will be at your place nine a.m. tomorrow morning. 
Arrange for Department of Agriculture inspection.” 


10. On July 18, 1957, respondent ordered an inspection of the 
bananas from the July 7 shipment. The inspection was made in 
respondent’s ripening room No. 2 at 3:45 p.m. July 18. The 
certificate of this inspection states that the temperature of the 
fruit was 68 degrees and the condition of the fruit was as fol- 
lows: 


“Bunched bananas in top and lower 2 hands show decay 
with some surface mold following Black Rot. Remainder 
of the fruit shows black discoloration of the peel at the 
neck of the finger extending from the point of attachment 
to 2 inches. Generally all stems show black discoloration 
of the peel at the neck of the fingers. Average approxi- 
mately 60% Black Rot and 20% decay.” 


11. On July 19, 1957, Friedlander came to respondent’s ware- 
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house, and inspected 75 to 100 stems of bananas from the July 
7, 1957, shipment, and found them in bad condition. He also 
inspected the bananas from the July 17 shipment and they were 
green and in excellent condition. 

12. The total purchase price of the five loads of bananas, 
including loading charges, is $6,849.12. Payment under each 
contract was to be made ten days after receipt of the invoice. 
No part of this amount has been paid by respondent to complain- 
ant. 


13. The formal complaint was filed on August 5, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Complainant is engaged in the business of purchasing bananas 
in Ecuador, transporting them to Philadelphia, Pennsylvania, 
and New York, New York, and selling them for further shipment 
to points in the central northeastern part of the United States. 
Respondent is a produce dealer, specializing in bananas, with 
several rooms in her warehouse for ripening bananas. Com- 
plainant has been selling bananas to respondent since October 
1956. During July 1957, complainant, acting through its vice- 
president and general manager, Jack Friedlander, contracted to 
sell to respondent, acting through her husband and general man- 
ager, Sam Levinson, a total of five truckloads of green select 
bananas. Each contract was entered into at least a week before 
arrival of the ship. Complainant contends that the bananas 
shipped to respondent were of the quality specified—green selects 
—whereas respondent contends they were not. 

Jack Friedlander testified that there are four grades or clas- 
sifications of bananas, select, special (or reject), turning, and 
ripe, with a differential in price between each grade of approxi- 
mately one cent to one and one-half cents per pound. He defined 
selects as green, proper grade and finger size, clean and uniform; 
specials as bananas which are open handed, bruised, dirty, 
scarred, short fingered, and with stem rot; turnings are bananas 
with the color just starting to turn from green to yellow; and 
ripes as completely yellow. This witness testified that he was 
present during the unloading of the ships and observed the clas- 
sification of the bananas and the loading of the trucks, and that 
the bananas loaded for respondent were better than average green 
select quality. 

Sam Levinson testified that the bananas received from com- 
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plainant were a dark shade, dry inside instead of gummy, and 
worse than rejects. He testified further that the bananas were 
placed in the ripening room to bring out the color and they 
started to get black and rotten. According to this witness the 
percentages of green selects in the shipments on the three days 
were 20, 3 and 15 to 18, respectively, and the balance of the ba- 
nanas were rejects or worse. 


One of the issues in this proceeding is whether Levinson com- 
plained or attempted to complain to complainant of the bananas 
in the July 1 shipment prior to his telephone conversation with 
Friedlander on July 18, 1957. Friedlander testified that no 
complaint was made prior to July 18. Levinson’s testimony and 
prior statements to the Department on this point are so con- 
flicting that it must be concluded that no prior complaint was 
made or attempted to be made. This fact, plus the further facts 
that Levinson ordered more bananas after the July 1 shipments 
and made no complaint as to the July 7 shipment until July 18, 
is convincing evidence that the five loads of bananas came within 
the general classification of green selects when shipped from 
Philadelphia and also when received at Newburgh. 


In addition to being of green select quality, there was an im- 
plied warranty that the bananas would ripen properly under 
normal ripening procedures. Complainant knew from the nature 
of the business, as well as previous sales to respondent, that re- 
spondent intended to ripen the green bananas prior to selling to 
stores. In support of respondent’s position that the bananas did 
not ripen properly, Levinson testified that 14,060 pounds of 
bananas were dumped between July 8 and July 29, 1957, and 
that the gross receipts from the sale of the five loads of bananas 
were only $1,824.95. This testimony appears to be inconsistent 
with the report of a personal investigation made by a Depart- 
ment investigator of respondent’s records. The investigator 
stated that he found it impossible to accurately determine the 
selling price of the fruit from the five loads because respondent 
did not identify sales by lot numbers or maintain any inventory 
records. From other records, however, he was able to determine 
that between July 1 through August 3, 1957, respondent had on 
hand the five loads of bananas herein, plus two loads from an- 
other importer; that the total purchase price of the seven loads 
was $9,201.82; that the gross receipts were $13,249.36; and that 
deducting the expenses claimed by respondent of $4,995 made 
an approximate loss of $947.46 on the seven loads. 
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The only concrete evidence supporting respondent’s testimony 
that most of the bananas in the five loads failed to ripen properly 
is the federal inspection made on July 18 of some of the bananas 
from the July 7 shipment. Although neither party offered this 
certificate in evidence at the hearing, official notice thereof is 
taken. There is no question that the bananas inspected had little, 
if any, commercial value at that time. Friedlander testified that 
bananas can remain saleable at a wholesle level after unloading 
in Philadelphia a maximum of 10 days. In view of the poor 
condition of the bananas on July 18, which was about 11 days 
after shipment from Philadelphia, including only about 4 or 5 
hours in transit from Philadelphia to Newburgh, it would seem 
that the bananas inspected were either inherently defective when 
received or they were not properly handled during the ripening 
process. The evidence indicates that Levinson had many years 
of experience in ripening bananas and that respondent’s facilities 
for ripening were adequate for that purpose. It is also noted that 
the inspection certificate mentions that the bananas were affected 
by Black Rot. This rot is caused by a fungus which infects the 
fruit during harvesting and loading, and does not become dis- 
cernible until the bananas begin to turn yellow in the ripening 
room. No federal inspections were made of the other four loads. 
It is concluded that the bananas inspected on July 18, failed to 
ripen properly because of Black Rot and, therefore, there was a 
breach of the implied warranty. 

There is a further question, however, as to the number of 
bunches or stems in the July 7 shipment which failed to ripen 
properly. According to Levinson, there were 190 to 200 stems in 
the ripening room on July 18 whereas Friedlander testified that 
there were only 75 to 100 stems there on the following date. 
Since respondent could have obtained some disinterested or in- 
dependent count of the bananas which failed to ripen, such as a 
dumping certificate, but failed to do so, the estimate of 100 stems 
made by Friedlander is accepted as being correct. 


In the absence of any evidence to the contrary, it is concluded 
that respondent sustained damages of at least $471.28, being 
the approximate purchase price of the 100 stems, plus the pro- 
portionate part of the freight and unloading costs. Deducting 
this amount from the total purchase price due complainant of 
$6,849.12, leaves a balance of $6,377.84. The failure of respond- 
ent to pay to complainant this amount is in violation of section 2 
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of the act. Reparation should be awarded complainant in the 
amount of $6,377.84, with interest. 

Respondent’s answer included a set-off for $32,000. At the 
hearing, Sam Levinson testified that Friedlander made slanderous 
statements concerning Sam and Gertrude Levinson on July 18, 
1957, as a result of which a civil suit was filed against complain- 
ant and Friedlander. At the oral hearing, complainant moved 
to dismiss the set-off and the motion was granted by the presid- 
ing officer. This ruling was proper since the set-off does not 
fall within the jurisdictional limitations of the act. Hobbs-Groves 
Produce Company v. Gordon Mayberry and/or Marlin Davidson, 
10 A.D. 843. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $6,377.84, with interest there- 
on at the rate of 5 percent per annum from August 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5925) 


D. C. PONS v. JOSEPH P. YESBECK. PACA Docket No. 7577. 
Decided May 7, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on August 13, 1958. The formal 
complaint was filed on March 2, 1959. Complainant seeks an 
award of reparation in the amount of $715, which is alleged to 
be the total purchase price of 95 bushels of okra and 25 bushels 
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of cucumbers sold by complainant to respondent on or about 
May 28, 1958. 

A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on March 6, 1959. 
On that same date a copy of the report of investigation was served 
upon complainant. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Delma C. Pons, doing busi- 
ness as D. C. Pons, whose address is Post Office Box 346, Citra, 
Florida. 

2. Respondent is an individual, Joseph P. Yesbeck, whose 
address is 1002 N. Main Street, Greenville, South Carolina. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about May 28, 1958, contemplating shipment in in- 
terstate commerce, complainant sold to respondent 95 bushels 
of fancy okra at $7 per bushel and 25 bushels of U. 8S. No. 1 small 
cucumbers at $2 per bushel, for a total purchase price of $715, 
f.o.b. Citra, Florida. 

4. On or about May 28, 1958, complainant loaded okra and 
cucumbers meeting the specifications of the contract on respond- 
ent’s truck. 

5. The total purchase price of the okra and cucumbers is 
$715. No part of this amount has been paid by respondent to 
complainant. 

6. An informal complaint was filed on August 13, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay to complainant the total purchase 
price of the trucklot of okra and cucumbers is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $715, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $715, with interest thereon 
at the rate of 5 percent per annum from July 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5926) 


LEWIS D. GOLDSTEIN FRUIT & PRODUCE CORPORATION v. EAST 
COAST DISTRIBUTORS AND INDIAN RIVER TOMATO PACKERS. 
PACA Docket No. 6768. Decided May 11, 1959. 


Sale After Inspection—Dismissal 


The contracts involved were on the basis of inspection and acceptance f.o.b. 
shipping point. In a sale after inspection there is no warranty of 
suitable shipping condition. The complaint is dismissed. 


Gratz, Sperling & Fitzgerald, of Philadelphia, Pennsylvania, for complainant. 
Mr. Harry Katz, of Jacksonville, Florida, for East Coast Distributors. 
Mr. Charles E. Becht, of Ft. Pierce, Florida, for Indian River Tomato 
Packers. Mr. Fred W. Harris, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed January 10, 1955, and the formal 
complaint was filed July 15, 1955. Complainant seeks to recover 
$5,375.40, the total purchase price of five carloads of tomatoes 
purchased from respondents during May 1954 which tomatoes 
allegedly were worthless due to abnormal deterioration on arrival 
at destination. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon the attorney for complainant on March 
30, 1956. A copy of the report of investigation and a copy of the 








PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 493 


494 





formal complaint were served upon the respondent East Coast 
Distributors on March 31, 1956, and upon the respondent Indian 
River Tomato Packers on April 2, 1956. 

Respondent East Coast Distributors filed an answer on April 
9, 1956, denying any and all liability and alleging that com- 
plainant purchased the tomatoes on the basis of inspection and 
acceptance f.o.b. shipping point. Respondent Indian River To- 
mato Packers filed an answer on April 18, 1956, denying any 
and all liability on the ground that no contractual relationship 
existed between it and complainant. 

An oral hearing was held at Jacksonville, Florida, on October 
1, 1958. No appearance was made on complainant’s behalf and 
no evidence was adduced by complainant by deposition or other- 
wise. Both respondents were represented by counsel and one 
witness testified for each respondent. The parties were given 
an opportunity to file briefs. None was filed by respondents. 
Complainant filed an affidavit by Lewis D. Goldstein which, being 
purely evidentiary, cannot be considered as a brief. 


FINDINGS OF FACT 


1. Complainant, Lewis D. Goldstein Fruit & Produce Cor- 
poration, is a corporation whose address is 2nd and Dock Streets, 
Philadelphia, Pennsylvania. At the time of the transactions in- 
volved herein, complainant was licensed under the act. 

2. Respondent East Coast Distributors is a partnership com- 
posed of Louis Portnoy, Paul G. Cornelius, Jr., Robert J. Gordon, 
Sarah Bossen and Robert H. Bossen, doing business at Jackson- 
ville, Florida. At the time of the transactions involved herein, 
this respondent was licensed under the act. 

3. Respondent Indian River Tomato Packers is a partner- 
ship composed of L. W. Scott, Rudolph Mattson and Meyer Heller, 
doing business at Fort Pierce, Florida. At the time of the 
transactions involved herein, this respondent was licensed under 
the act. 

4. On May 18, 1954, respondent Indian River Tomato Packers 
sold to respondent East Coast Distributors two carloads of “In- 
rito” brand tomatoes. Car FGEX 16204 contained 468 forty- 
pound boxes and car WHIX 70220 contained 556 forty-pound 
boxes, both of which cars were consigned to East Coast Distri- 
butors at Jesup, Georgia. 

5. On May 18, 1954, respondent East Coast Distributors resold 
the two carloads of tomatoes identified in Finding of Fact No. 4 
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to complainant, the sales price for the tomatoes in car FGEX 
16204 being $987.30 and for the tomatoes in car WHIX 70220 
$1,164.10. The terms of the sale were inspection and acceptance 
f.o.b. Fort Pierce, Florida. 


6. On May 19, 1954, Indian River Tomato Packers sold to 
East Coast Distributors three carloads of “Inrito” brand tomatoes. 
Car FGIX 40436 contained 556 forty-pound boxes, car FGEX 
33500 contained 556 forty-pound boxes and car PFE 44822 con- 
tained 513 forty-pound boxes. All three cars were consigned to 
East Coast Distributors at Jesup, Georgia. 


7. On May 19, 1954, East Coast Distributors resold to com- 
plainant the three carloads of tomatoes identified in Finding of 
Fact No. 6, the total sales price being $3,224. The terms of the 
sale were inspection and acceptance f.o.b. Fort Pierce, Florida. 


8. The five carloads of tomatoes in question were inspected 
and accepted at shipping point by complainant or its represen- 
tative. 

9. Complainant paid the total purchase price of the five car- 
loads of tomatoes on or about May 21, 1954. The carloads were 
diverted to complainant and they arrived in Philadelphia on May 
23, 1954. On June 11, 1954, the five carloads of tomatoes were 
federally inspected at Philadelphia and it was found that Bac- 
terial Soft Rot averaged from 12 percent in one load to as high 
as 30 percent in another load. Subsequently, complainant aban- 
doned the tomatoes to the carrier. 


10. The informal complaint was filed on January 10, 1955, 
which was within 9 months after the accrual of the alleged causes 
of action. 


CONCLUSIONS 


Complainant alleged in the formal complaint that it agreed to 
purchase five carloads of tomatoes from respondents; that the 
five carloads of tomatoes shipped by respondents were not in 
suitable shipping condition and arrived at Philadelphia in an 
abnormally deteriorated condition; that all of the tomatoes were 
abandoned to the carrier; and that by reason of such facts re- 
spondents are jointly or severally liable to complainant for the 
total purchase price paid by complainant for the tomatoes in the 
amount of $5,375.40. Complainant had the burden of proving 
these allegations, but it offered no evidence in this proceeding. 
Therefore, the only evidence before us consists of the informa- 
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tion in the report of investigation and the evidence received on 
behalf of respondents at the hearing. 

It appears from the testimony of respondents’ witnesses that 
Indian River Tomato Packers refused to sell any tomatoes to 
complainant and that Indian River Tomato Packers contracted 
with and sold the tomatoes in question to East Coast Distributors, 
who in turn sold them to complainant. Since there was no 
privity of contract between Indian River Tomato Packers and 
complainant, the complaint should be dismissed as to this re- 
spondent. 

The testimony af the hearing also establishes that the contracts 
between East Coast Distributors and complainant were on the 
basis of inspection and acceptance f.o.b. shipping point and that 
the tomatoes were inspected and accepted at the shipping point by 
complainant or a representative of complainant. Each of the 
five invoices sent by East Coast Distributors to complainant con- 
tains the following notation at the bottom “Inspected and accepted 
f.o.b. shipping point by Lewis Goldstein.” In a sale after in- 
spection there is no warranty of suitable shipping condition. 
Anonymous Decision, 14 A.D. 245. Since there was no war- 
ranty here, there could be no breach thereof. Accordingly, the 
complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
The facts and circumstances shall be published. 


(No. 5927) 


FRUITCREST CORPORATION v. WESTCO PropuCcTsS. PACA Docket 
No. 7108. Decided May 12, 1959. 


Petition for Reconsideration—Dismissal 


The order of April 6, 1959, is supported by the evidence and by the law 
applicable thereto and complainant’s petition for reconsideration is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 
In this reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on April 6, 1959, dismissing the complaint. 
Copies of this order were served upon the parties. At the request 
of complainant’s attorney, the time for filing a petition for recon- 
sideration was extended to April 27, 1959. The order was stayed 
pending the issuance of a further order herein. Within the time 
allowed, complainant filed a petition for reconsideration. 

Upon reconsideration of the order of April 6, 1959, we find 
that all the matters set forth in complainant’s petition were 
thoroughly analyzed and considered at the time of issuance of 
said order. In our opinion, that order is supported by the evidence 
and by the law applicable thereto. Accordingly, complainant’s 
petition is hereby dismissed without prior service upon respond- 
ent. 

Copies hereof shall be served upon the parties. 


(No. 5928) 


A. ARENA & COMPANY, LTD. v. PETER CONDAKES COMPANY. 
PACA Docket No. 7155. Decided May 13, 1959. 


Petition for Reconsideration—Dismissal 


The order of March 28, 1959, is supported by the evidence and the law 
applicable thereto. Respondent’s petitions for reconsideration are dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on March 23, 1959, awarding complainant 
reparation against respondent in the amount of $1,334.40, and 
dismissing respondent’s counterclaim. On April 2, 1959, re- 
spondent filed a petition for reconsideration. On April 3, 1959; 
respondent filed a supplemental petition for reconsideration. 

The contentions of respondent in the petitions are substantially 
the same as in the initial proceeding. Upon reconsideration, it is 
concluded that the order of March 23, 1959, is supported by the 
evidence and the law applicable thereto. The petitions for recon- 
sideration are hereby dismissed without prior service upon com- 
plainant. 
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The reparation awarded in the order of March 23, 1959, shall 
be paid within 30 days from the date hereof. 
Copies of this order shall be served upon the parties. 


(No. 5929) 


R. T. ENGLUND COMPANY v. N. J. WARD & COMPANY. PACA 
Docket No. 7555. Decided May 13, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on March 2, 1959. Complainant 
seeks an award of reparation in the amount of $896, which is 
alleged to be due in connection with a carload of lettuce sold by 
complainant to respondent on or about November 6, 1958. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent on March 4, 1959. A copy of the report of investigation 
was served upon complainant on March 9, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Robert T. Englund, doing 
business as R. T. Englund Company, whose address is Post Office 
Box 517, Glendale, Arizona. 


~ 








~ 


ENGLUND v. WARD 499 
Cite as 18 A.D. 498 


2. Respondent is an individual, Leigh Lawrence, doing busi- 
ness as N. J. Ward & Company, whose address is 350 Morse 
Street, N. E., Washington, D. C. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about November 6, 1958, in the course of interstate 
commerce, complainant sold to respondent 640 standard cartons 
of two dozen size lettuce for $1.25 per carton, or $800, plus 15 
cents per carton for vacuum cooling, or a total of $896, f.o.b. 
Glendale, Arizona. 


4. On or about November 6, 1958, complainant shipped lettuce 
meeting the specifications of the contract in car SFRD 12238 
from Glendale, Arizona, to respondent at Washington, D. C. Re- 
spondent accepted the shipment of lettuce. 


5. The total purchase price of the carload of lettuce, includ- 
ing the charge for vacuum cooling, is $896. No part of this 
amount has been paid by respondent to complainant. 

6. The formal complaint was filed on March 2, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the total amount 
due in connection with the sale of the shipment of lettuce is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $896, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $896, with interest thereon 
at the rate of 5 percent per annum from December 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 5930) 


D. L. PIAZZA COMPANY v. MARTORI-JOHNS Co. PACA Docket 
No. 7132. Decided May 13, 1959. 


Agent—Purchase After Inspection—Dismissal 


It is concluded that complainant’s agent purchased the commodity after 
inspection and that there were no warranties by respondent either 
express or implied as to the quality or condition of the produce. The 
complaint is dismissed. 

Complainant pro se. Mr. Earl G. Strohl, of Phoenix, Arizona, for respondent. 
Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed September 10, 1956, and the 
formal complaint was filed July 8, 1957. Complainant alleges that 
it purchased from respondent nine carloads of lettuce at $1.00 
per carton, f.o.b. loading point in California, which lettuce was 
found upon arrival at eastern destinations to be of a quality far 
inferior to that agreed upon. Complainant seeks an award of 
reparation in the amount of $5,983.96, which it claims as its loss 
in the transaction. 

A copy of the complaint and the Department’s report of in- 
vestigation were served upon respondent on September 24, 1957. 
A copy of the report of investigation was served upon complain- 
ant on September 23, 1957. A supplemental report of investiga- 
tion was issued on October 18, 1957, and copies thereof were 
served upon complainant and respondent on October 21 and 22, 
1957, respectively. 

Respondent filed an answer on October 11, 1957, in which it 
denies that the lettuce shipped was inferior in quality to that 
agreed upon. It further alleges that the lettuce was purchased 
by complainant after its agent had inspected the lettuce being 
packed; that the lettuce was known to complainant’s agent to be 
of a quality less than the best then being shipped from the Imperial 
Valley, California; and that the price quoted was based upon 
such quality. A copy of the answer was served upon complain- 
ant on October 17, 1957. 

An oral hearing was held at Phoenix, Arizona, on June 10, 
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1958. Complainant was not represented at the hearing. At its 
request the deposition of its president and 13 exhibits were re- 
ceived in evidence. Other exhibits were excluded upon objection 
of respondent because they were not properly identified. Re- 
spondent had a representative at the hearing. Two witnesses 
testified in respondent’s behalf and 35 exhibits were received in 
evidence. 

On June 26, 1958, following the close of the hearing, complain- 
ant sought to reopen the hearing so that the exhibits excluded 
could be properly identified and received in evidence. A copy of 
complainant’s request to reopen was served upon respondent’s 
representative on July 14, 1958. By order of the presiding officer 
dated July 22, 1958, complainant’s request was granted and the 
hearing was reopened for the submission of further evidence at 
Phoenix, Arizona, on September 9, 1958. The date was sub- 
sequently changed to September 12, 1958. 


Thereafter a further deposition of complainant’s president was 
taken in which the excluded exhibits were identified. Cross- 
interrogatories were submitted by respondent. Following this 
procedure, respondent by letters dated August 30 and September 
4, 1958, consented to the exhibits identified in the deposition 
being received in evidence and waived further hearing. The 
hearing scheduled for September 12, 1958 was canceled and the 
second deposition of complainant’s president, together with the 
exhibits identified therein, was received in evidence. Respondent 
submitted a brief followed by a supplemental brief after the ac- 
ceptance in evidence of the second deposition. 


FINDINGS OF FACT 


1. Complainant, D. L. Piazza Company, is a corporation 
whose address is 100 North 7th Street, Minneapolis, Minnesota. 


2. Respondent, Martori-Johns Co., is a partnership composed 
of Garwood L. Johns, Frank V. Condello, Joseph F. Martori, 
Edward J. Martori, Anthony F. Martori, Stephen A. Martori, 
Arthur J. Martori and Peter J. Martori, whose address is 2202 
West McDowell, Phoenix, Arizona. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 

3. Early in February 1956, Arthur Abbate, employed as a 
buyer by Charles Abbate Company, Chicago, Illinois, contacted 
Sam L. Piazza, then complainant’s vice-president, and told him 
that he (Abbate) could purchase nine carloads of lettuce from 
respondent at $1 per carton, plus vacuum cooling charges. Piazza 











502 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 500 


authorized Abbate to purchase the nine carloads for complainant. 

4. Arthur Abbate purchased from respondent for complain- 
ant the lettuce contained in cars PFE 9096, 63022, 67153, 46727, 
47622, 67902, 63530, 63950 and 64478. Abbate had previously 
inspected all lots of lettuce packed by respondent and kept a 
record of these lots and the shipments made by respondent for 
possible purchase by Charles Abbate Company. The nine carloads 
of lettuce which he purchased for complainant were from the 
lots which had been inspected by him. These carloads were all 
in transit at the time of purchase for complainant. 

5. At the time Abbate spoke with Sam L. Piazza about the 
nine carloads of lettuce which could be purchased from respond- 
ent, he told Piazza that the seller would pay brokerage of 5¢ per 
carton to Charles Abbate Company, which procedure was agreed 
to by Piazza. Abbate also told Piazza that this lettuce was not top 
quality, but was good lettuce. Top grade lettuce was being sold 
by respondent at this time under the “Bimbo” and “Garwood” 
brands at $1.50 to $1.75 per carton. 

6. The nine carloads of lettuce purchased by Abbate for com- 
plainant were shipped by respondent from Brawley and Holtsville, 
California, between February 4 and 8, 1956, inclusive. Com- 
plainant paid respondent the total purchase price of $6,252.55. 

7. The nine carloads of lettuce were diverted to Chicago, 
Illinois, at which point they arrived seven or eight days after 
shipment. The lettuce in car PFE 67902 was sold there. The 
other cars were rediverted to Baltimore, Maryland, Boston, Mas- 
sachusetts, or Philadelphia, Pennsylvania, where the lettuce was 
sold. Car PFE 9096 was abandoned to the carrier at Philadelphia 
on or about March 8, 1956. The net proceeds received by com- 
plainant from the sale of each carload was less than the purchase 
price paid to respondent. 

8. The informal complaint was filed September 10, 1956, 
which was within 9 months after accrual of the alleged causes of 


action. 
CONCLUSIONS 


The issues in this proceeding are (1) was Arthur Abbate the 
agent of complainant in purchasing the nine carloads of lettuce 
from respondent and (2) were any warranties express or implied 
made to complainant by respondent’s representatives as to the 
quality or condition of the lettuce? 

The uncontroverted evidence is that Arthur Abbate was an 
employee of Charles Abbate Company, whose duties were to 
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purchase lettuce and other commodities for his employer. In 
February 1956, the father of Sam L. Piazza was in the Imperial 
Valley of California and he asked Arthur Abbate to see if there 
was any lettuce available for purchase by complainant. After 
this contact, Abbate called Sam L. Piazza and told him of re- 
spondent’s lettuce which was available for purchase at $1 per 
carton. Throughout his testimony at the hearing Abbate re- 
peatedly stated that he purchased the lettuce for Piazza. He 
testified specifically that Sam L. Piazza authorized him to pur- 
chase the nine carloads of lettuce for complainant. 


It is true that the brokerage fee for the purchase of the lettuce 
was paid by the seller, respondent. It has been held on a number 
of occasions, however, that the fact that one of the parties is to 
pay the brokerage in a transaction such as this does not necessarily 
mean that the broker is acting as the agent of the party paying 
the brokerage. Central Fruit & Veg. Co. v. Associated Fruit 
Distributors, et al., 7 A.D. 324, 331; Harcourt-Greene Co. v. 
Pennsylvania Marconi Co., 6 A.D. 257. Here complainant in- 
structed the “broker” in the first instance to make the purchase 
and thereafter instructed the “broker” to make complaint for 
him as to the bad condition of the lettuce on arrival. Such facts 
have been held to indicate an agency relationship between the 
broker and the buyer. See Albany Fruit Co. v. Aroostock Potato 
Growers, Inc., 6 A.D. 667, 671; Riley & Co. v. Eastern Produce 
Co., Inc., 15 A.D. 608, 611. It is concluded that Arthur Abbate 
was the agent of complainant in the purchase of the nine carloads 
of lettuce. 

Abbate testified that he “looked at all lots” before the lettuce 
was loaded into the cars by respondent, and that he made records 
of the carloads of lettuce that respondent was shipping so that 
purchases could be made of rollers if his company needed lettuce. 
He said that the nine carloads which he purchased “rolling” 
for the complainant were from those that he inspected. It has 
consistently been held that where a buyer purchases a commodity 
on the basis of his own inspection, he is liable for the purchase 
price regardless of any subsequent deterioration in the commodity. 
A. & R. Lettuce Co. v. United Fruit & Produce, 16 A.D. 605, 610; 
Fennville Fruit Exch. v. Dremon, 16 A.D. 270, 275 Catanzaro v. 
Gillarde Sons, 15 A.D. 443, 446; Rosenthal v. Litowitz & Sons, 
Inc., 14 A.D. 289, 291; Nutting v. Fisher Bros., 14 A.D. 944, 947. 


No express warranties were made by respondent as to the 
quality of the lettuce which Abbate purchased for complainant. 
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It was sold at $1 a box as compared to prices of $1.50 to $1.75 a 
box which respondent was receiving for its top quality lettuce. 
Abbate stated at the hearing that he told Sam L. Piazza that this 
was not respondent’s top quality lettuce. With a price differential 
from 50 to 75 cents per box, Sam L. Piazza, having had some 25 
years in the produce business, could not have expected that he was 
buying top quality lettuce. Moreover, it has been held that in a 
purchase after inspection there are no implied warranties as to 
quality or condition, and that the Department’s suitable shipping 
condition rule does not apply to such a transaction. Newsom v. 
Dixie Central Produce Co., 16 A.D. 1115; S. & H. Packing Co. v. 
Cal-Bert Shippers, Inc., 16 A.D. 487, 490; Buniski v. Nach, 16 
A.D. 787, 789; W. J. Engel Co. v. Chicago Fruit & Veg. Exch., 
14 A.D. 846, 950; Fruit & Produce Dist. Co. v. Lee Dist. Co., 
12 A.D. 1213, 1215; Moe’s Potato Co. v. Buzzeana, 8 A.D. 1029, 
1031. 

It is concluded that the nine carloads of lettuce involved in 
this proceeding were purchased by Abbate as agent for com- 
plainant after inspection and that there were no warranties by 
respondent either express or implied as to the quality or condi- 
tion of the lettuce. The complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5981) 


#+ 2 H & M BANANA Co., INC. v. RAKOVICH FARM PRODUCE. 
PACA Docket No. 7392. Decided May 18, 1959. 


Limitation Period—Jurisdiction of Secretary— 
Admission of Liability 


This proceeding concerns two transactions. Since the complaint in connec- 
tion with the transaction of March 18, 1957, was not filed within the 
9-month statutory period, the Secretary has no jurisdiction over this 
claim. Respondent, who does not deny liability for the purchase of 
January 1958, is ordered to pay to complainant the amount due. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on June 2, 1958, complainant seeks an 
award of reparation in the amount of $707.81, alleged to be the 
balance of the purchase prices of bananas sold to respondent in 
March 1957 and January 1958. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on July 28, 1958. On the same date, a copy of the 
report of investigation was served upon complainant’s attorneys. 
Respondent’s answer to the complaint was filed on August 21, 
1958. Respondent contends that the March 1957 bananas were 
chilled upon arrival at destination. He states he is willing to 
pay for the bananas purchased in 1958. 

Since neither party requested an oral hearing, the issues were 
submitted under the shortened method of procedure provided for 
in section 47.20 of the rules of practice. Pursuant to such pro- 
cedure, complainant filed an opening statement. Respondent did 
not file an answering statement. 


FINDINGS OF FACT 


1. Complainant, + 2 H & M Banana Co., Inc., is a corporation 
whose address is 2543 South Park Avenue, Chicago 16, Illinois. 

2. Respondent is an individual, George Rakovich, doing busi- 
ness as Rakovich Farm Produce, whose address is 1706 West 
Grange, Milwaukee, Wisconsin. At the time of the transaction in 
March 1957, respondent was not licensed but was subject to 
license under the act. Upon payment of accrued fees, respondent 
was issued a license on November 5, 1957. 

38. On or about March 18, 1957, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
one-half truckload of bananas, for a total invoice price of $808.31. 

4. Complainant shipped on March 18, 1957, from loading 
point in the State of Florida to respondent at Milwaukee, Wis- 
consin, the bananas referred to in Finding of Fact 3, in a truck 
owned and operated by Jenkins Truck Brokerage, Miami, Florida. 

5. Respondent accepted the bananas, but failed to pay the 
purchase price. However, between May 23, 1957, and December 
21, 1957, respondent made 10 payments to complainant totalling 
$306, or $502.31 less than the contract price. 
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6. On or about January 16, 1958, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
65 boxes of bananas, at $3 per box, for a total price of $195, plus a 
deposit of $1.50 per box for the 65 banana boxes amounting to 
$97.50, or a total for the bananas and boxes of $292.50. Re- 
spondent accepted these bananas and returned to complainant 
58 of the banana boxes, for which it was given a credit of $87. 
Nothing has been paid by respondent on this contract and there 
is due complainant from respondent $205.50 for the 65 boxes of 
bananas. 

7. The formal complaint was filed on June 2, 1958, which was 
within 9 months after accrual of the cause of action arising out 
of the contract of January 16, 1958. 


CONCLUSIONS 


Since a portion of the claim involved in this proceeding arises 
out of a transaction which occurred in March 1957, and the com- 
plaint herein was not filed until June 2, 1958, there is a question 
as to whether the Secretary has jurisdiction over this portion of 
the claim. Section 6(a) of the act provides in pertinent part as 
follows: 


“Any person complaining of any violation of any pro- 
vision of section 2 by any commission merchant, dealer, 
or broker may, at any time within nine months after the 
cause of action accrues, apply to the Secretary by petition 
which shall briefly state the facts...” 


Generally, a cause of action accrues at the time when an action 
may be brought for breach of the contract. Assuming that the 
respondent in this case had a reasonable time after delivery of 
the bananas in March 1957 within which to pay the purchase 
price, whether such reasonable time was one week, two weeks, 
or 30 days, complainant’s cause of action would accrue at the 
expiration of the period allowed for payment. The original in- 
voice issued March 18, 1957, contains no reference as to when 
payment is expected. However, a later bill, issued April 7, 1958, 
showing 10 payments made by respondent on the purchase price 
of the bananas purchased in March 1957 contains the following 
printed notation: “This statement is payable on Thursday fol- 
lowing date of purchase.” This would seem to indicate that com- 
plainant’s policy in allowing time for payment was limited to 
approximately one week. Notwithstanding this apparently usual 
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procedure, a period of more than two months expired before any 
payment whatsoever was received from respondent. Thus, when 
payment was not made it appears that complainant could have 
instituted proceedings against respondent for the purchase price 
any time after the Thursday following the date the bananas were 
purchased, this being the time the cause of action accrued for 
respondent’s alleged breach of the March 1957 contract. 


It appears to be complainant’s position that the series of pay- 
ments made by the respondent between May 23, 1957, and Decem- 
ber 21, 1957, tolled the “running of the statute of limitations,” 
and that, therefore, the complaint as to the March 1957 trans- 
action was filed within the limitation period provided by Section 
6(a) of the Statute. The nine-month period provided by the 
Statute for filing claims is a limitation upon the jurisdiction of 
the Secretary, rather than a true statute of limitations; in other 
words, it is a limitation upon the Secretary’s power which places 
a claim that was not timely filed beyond the Secretary’s jurisdic- 
tion and the claim cannot be considered. Cadenasso v. California- 
Mexico Distributing Co., 2 A.D. 751; Gehl’s Guernsey Farmers, 
Inc. v. Midfield Packers et al., 8 A.D. 187; Louisville Cement Co. 
v. Interstate Commerce Commission, 246 U.S. 638. This was not 
a running transaction requiring periodic debits and credits be- 
tween the parties. It was a single transaction of purchase and 
sale, where it is claimed that the buyer failed to make full and 
prompt payment. The nine-month provision of the Statute, be- 
ing jurisdictional, cannot be altered by the parties by the mere 
act of a series of payments made on account of an existing 
obligation arising out of a contract calling for full and prompt 
payment. It is concluded that the complaint in this case which 
was filed on June 2, 1958, was filed more than nine months after 
the alleged cause of action as to the March 1957 transaction ac- 
crued. Accordingly the Secretary has no jurisdiction over the 
claim for the balance due on the contract price of the bananas 
purchased March 18, 1957. 


Respondent does not deny liability for the 65 boxes of bananas 
purchased in January 1958. His failure to make prompt pay- 
ment for these bananas is in violation of section 2 of the act. 
The invoice price of $292.50 included $97.50 in deposits made 
by respondent for the 65 banana boxes. Fifty-eight of these 
boxes were returned and respondent was credited with $1.50 for 
each returned box, or a total of $87. With this credit deducted, 
respondent owes complainant $205.50 for the bananas purchased 
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in January 1958. Complainant should be awarded reparation in 
this amount, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $205.50, with in- 
terest thereon at the rate of 5 percent per annum from February 
1, 1958, until paid. 

Copies hereof shall be served upon the parties. 


(No. 5932) 


KNAPP-SHERRIFF-KOELLE v. MENDELSON-ZELLER Co. PACA Docket 
No. 7277. Decided May 18, 1959. 


Subpoena—Deposition—Certification 


The rules of practice do not authorize the issuance of subpoenas at the 
request of private parties for investigational or discovery purposes. 
Respondent’s applications for a subpoena and a subpoena duces tecum 
are denied. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING RESPONDENT’S MOTIONS 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
respondent filed motions to dismiss or suspend the proceeding and 
for reimbursement of costs and complainant filed a statement in 
opposition thereto. The presiding officer denied respondent’s 
motions. Thereafter, respondent requested that the presiding 
officer, pursuant to section 47.138(b) of the rules of practice 
(7 CFR 47.13(b)), certify to the Secretary of Agriculture for 
consideration its motions to dismiss or suspend the proceeding 
and additional motions, including a request for the issuance of 
a subpoena to require the attendance of a member of complainant 
partnership for the taking of his deposition by means of oral 
interrogatories and a request for a subpoena duces tecum. On 
April 29, 1959, the presiding officer filed such a certification. 

Section 47.13(b) of the rules of practice provides: 


“The submission or certification of any motion, re- 
quest, objection, or other question to the Secretary prior 
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to the transmittal of the record to the Secretary .. . shall 
be in the discretion of the examiner.” 


Sections 47.11(c) (1) and 47.13(a) (2) of the rules of practice 
(7 CFR 47.11(c) (1), 47.13(a) (2)) authorize the examiner, i.e., 
the presiding officer, to rule upon motions and requests prior 
to transmittal of the record to the Secretary. Section 47.21 of 
the rules of practice (7 CFR 47.21) provides for the transmittal 
of the record to the Secretary after the filing of the presiding 
officer’s report and prescribes that such record shall include 
“, .. motions and requests filed, and rulings thereon...” The 
intent of the rules of practice seems to be to authorize the pre- 
siding officer to rule upon motions of the kind involved or in the 
discretion of the presiding officer to certify the motions to the 
Secretary for decision without a ruling by the presiding officer. 
Katz & Co. v. Giannini Fruit Sales, Inc., 18 A.D. 65 (1959) ; Stott 
& Reid v. Community Produce Company, 15 A.D. 403 (1956) ; 
In re Cargill, Inc., and Erwin E. Kelm, 12 A.D. 1109, 1111 (1953). 
There are no provisions for interlocutory appeals from rulings of 
the presiding officer. All appeals from rulings by the presiding 
officer upon motions, etc., as illustrated by section 47.21 of the 
rules of practice, are intended to be taken up in connection with 
review of the entire proceeding by the Secretary after the presid- 
ing officer has filed his report. 


Since the appeal and additional motions are before us, how- 
ever, we shall decide the subject matter of the appeal now as well 
as the new motions certified to us. The dispute as to procedure 
herein arose out of the attempt of respondent to take the deposi- 
tion of George A. Sherriff, a member of complainant partner- 
ship, admittedly for purposes of discovery. Briefly, upon re- 
spondent’s application, an order was issued by the presiding 
officer for the taking of the testimony of George A. Sherriff by 
oral interrogatories at McAllen, Texas, and complainant filed 
objections to such order. The presiding officer overruled the 
objections and Sherriff appeared at the place stated in the order 
for the taking of his deposition. However, upon advice of counsel, 
Sherriff refused to answer any questions with respect to the 
substantive matters involved. Respondent then filed motions to 
dismiss or suspend the proceeding because of Sherriff’s refusal 
te testify and a motion for reimbursement of the costs incident to 
its attempt to take the deposition. Complainant filed an answer 
to respondent’s motions in which it contends that the rules of 
practice under the act do not provide for discovery and that 
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Sherriff will be present and will testify at the formal hearing 
herein. The presiding officer denied respondent’s motions and 
these motions and the additional motions filed by respondent were 
then certified. 


Respondent requests that a subpoena be issued requiring Sher- 
riff to appear for the purpose of taking his deposition. Section 
47.17 of the rules of practice (7 CFR 47.17) provides that the 
“attendance of witnesses and the production of documentary 
evidence from any place in the United States on behalf of any 
party to the proceeding may, by subpoena, be required at any 
designated place of hearing.” [Emphasis supplied.] A hearing 
under such rules means that part of the proceeding which involves 
the submission of evidence and may or may not include an oral 
hearing (see section 47.2(k)). But here respondent desires to 
take the deposition in controversy solely for purposes of dis- 
covery and not for submission thereof into evidence. Section 
13(d) of the act (7 U.S.C. 499m(d)) authorizes the Secretary, 
in any investigation or proceeding, to order the taking of testimony 
by deposition and to order the production of books, records, etc., 
in connection with depositions, just as witnesses may be compelled 
to appear and testify at a hearing before the Secretary or his 
examiner. But neither in promulgating section 47.17 of the 
rules of practice nor otherwise has the Secretary authorized the 
issuance of subpoenas at the request of private parties for in- 
vestigational or discovery purposes rather than for the submission 
of evidence. And of course here it is a respondent charged with 
violating the act who seeks what is in essence an investigational 
subpoena. Accordingly, respondent’s applications or motions for 
a subpoena and a subpoena duces tecum are denied. 


We turn now to the basic or underlying problem presented by 
respondent’s motions, that is, whether the rules of practice gov- 
erning reparation proceedings under the act provide for discovery, 
and our conclusions with respect to authority to require attend- 
ance of a deponent or proposed deponent are partially, at least, 
dispositive of this issue. Section 47.16 is silent as to the persons 
whose depositions may be ordered taken and the permitted pur- 
pose or scope of such depositions. The sole restriction stated 
in such section upon the taking of a deposition is that if the 
presiding officer is of the opinion that the deposition should be 
taken, he shall so order. However, discovery is a far reaching and 
relatively recent procedure in our judicial history and authority 
for it should be clear and specific. Cf. Rule 26, Federal Rules 
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of Civil Procedure. Moreover, the absence of authority under 
section 47.17 of the rules of practice to compel the attendance 
and testimony of a proposed deponent indicates that section 
47.16 is not intended to and does not provide for the taking of 
the deposition of an adverse or hostile party without his consent. 
From this absence of authority to compel attendance and testimony 
it must be inferred also that depositions for purposes of discovery 
are not provided for in section 47.16 of the rules of practice.’ 
It is not thought that such rules would command involuntary ac- 
tion by hostile or adversary parties on the one hand without power 
to enforce such order. Of course, a subpoena may be issued for 
the attendance of any person including a party at the formal 
hearing and counsel for complainant has stated that Sherriff 
will be present and will testify at such hearing. Cf. United States 
Atlantic & Gulf-Puerto Rico Confeernce v. American Union 
Transport, Inc., 5 Pike & Fischer Admin. Law (2d) 622 (F.M.B. 
1955); Radio Station KRMD, 6 RR 847, 848 (F.C.C. 1950). 
But cf. In re Allen, 8 Pike & Fischer Admin. Law (2d) 787 
(F.C.C. 1958). 

It appears, therefore, that the presiding officer erred in order- 
ing the taking of the deposition in issue or, at least, that Sherriff 
was not required to appear or to answer the questions posed to 
him. In accordance with this conclusion, respondent’s remaining 
motions are denied. It should further be stated at this point that 
section 7(a) of the act (7 U.S.C. 499g (a) ) authorizes the issuance 
of an order awarding reparation in the amount of the damage to 
which the complaining party is entitled as a result of a violation 
of section 2 of the act by a commission merchant, dealer or 
broker. The cost of prosecuting or defending against a com- 
plaint under the act does not constitute damages to which either 
party is entitled as a result of a violation of section 2 of the act 
and an order for reimbursement of costs in the situation presented 
herein is not authorized thereunder. 

Respondent also states that it is not ready for oral hearing 
as it is not able to prepare its defense because of Sherriff’s refusal 
to be examined by deposition. While the proceeding involves over 
a hundred shipments of fruit during a period of about seven 
months, complainant’s allegations are definite and the transactions 
are listed in the complaint. The Department’s report of in- 
vestigation has also been served upon respondent. Moreover, we 


1 Reference to depositions taken in accordance with the Federal Rules of Civil Procedure 
in section 47.16(f) relates solely to the method of taking a deposition and not to the per- 
missible scope or purpose thereof or the status of the deponent. 
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call attention to section 47.14 of the rules of practice pursuant 

to which respondent may utilize the services of the examiner in 

simplifying the issues and, of course, respondent is always free 

to ask for a continuance of the hearing if reasonably necessary 

after the complainant’s evidence is adduced at the hearing. 
Copies hereof shall be served upon the parties. 


(No. 5933) 


FISHER Bros., INC. v. L. GILLARDE COMPANY. PACA Docket No. 
7015. Decided May 20, 1959. 


Suitable Shipping Condition—Breach of 
Contract—Damages 


It is concluded that complainant is entitled to damages resulting from re- 
spondent’s breach of the suitable shipping condition warranty. 


Marcus, Selick & Kirshenblatt, of Montreal, Canada, for complainant. Re- 
spondent pro se. Mr. Gilbert Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on November 23, 1956, complainant 
alleges that it purchased a carload of tomatoes from respondent 
for shipment from Florida to Montreal, Canada; that the tomatoes 
were accepted and paid for in full upon arrival at Montreal; that 
the tomatoes were not in suitable shipping condition when shipped, 
as evidenced by their abnormally deteriorated condition upon 
arrival; that respondent was duly notified of the defective condi- 
tion of the shipment; and that a loss of $1,604.09 was suffered 
as the result of the defective condition, for which amount claim 
is made. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent on 
March 11, 1957. A copy of the report of investigation was served 
upon complainant on the same date. Respondent’s answer was 
filed on April 25, 1957. 

Respondent asserts that it was not the owner of the shipment 
of tomatoes involved in this case, but that they belonged to the 
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Bahamas Supply Company, of which fact complainant was aware. 
As further defenses, respondent alleges that there was an un- 
reasonable delay between the arrival of the shipment on Novem- 
ber 26, 1955, and the ordering of a government inspection on 
November 28, 1955; that the tomatoes were damaged by rough 
railroad handling and by overheating the car; and that the resale 
of the tomatoes was imprudently handled in that some of the 
tomatoes were held as long as seven days after the car was opened 
before they were sold. Accordingly, respondent denies any liabili- 
ty to complainant in the transaction. 

An oral hearing was held at Chicago, Illinois, on May 12, 1958. 
Complainant was represented by counsel. The testimony of 
Arthur Fisher and the depositions of J. F. Prendergast, Harry 
Zacharin, Moe Feldman, E. B. MacDonald, Charles Tremblay, 
Irwin Hockenstein, Patricia Halbert, and Professor J. G. Coulson 
were received for complainant. Ralph W. Swartz, Lorenzo Gil- 
larde, and Harry R. Esterson testified for respendent. Briefs were 
filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Fisher Bros., Inc., is a corporation whose 
address is 525 Richmond Street, Montreal, Canada. 

2. Respondent, L. Gillarde Company, is a corporation whose 
address is 141 West Jackson Boulevard, Chicago, Illinois. At 
the time of the transaction involved in this proceeding, respond- 
ent was licensed under the act. 

8. On or about November 21, 1955, in the course of foreign 
commerce, complainant agreed to purchase two carloads of BB 
Brand Bahamas tomatoes from respondent, including car FGEX 
83851 containing 700 lugs of 7 x 7 four tier tomatoes at $3 per 
lug, f.o.b. Miami, Florida. 

4. On or about November 21, 1955, respondent shipped car 
FGEX 33851 containing 700 lugs of 7 x 7 x 4 Bahamas tomatoes 
to complainant at Montreal, Canada, with instructions to com- 
plainant to inform carrier as to heater or refrigeration service 
desired from New Smyrna, Florida, to destination. The toma- 
toes had been inspected at Miami and graded 85% U.S. No. 1, 
with 14% grade defects, mostly puffy, catfaces, and misshapen 
tomatoes, and with less than 14 of 1% decay. 

5. Under the bill of lading instructions, the carrier was ordered 
to provide initial ice before loading and to re-ice the car to capa- 
city at Miami, to move the car with vents closed and plugs in to 








PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 512 


514 





destination, and to provide standard heating in Canada. Sub- 
sequent instructions were given to the railroad to remove all ice 
at Potomac Yards, Virginia, to install one heater which was to 
be lit at 25° and extinguished at 26°. The railroad records show 
that the ice was removed from the car at Potomac Yards, Virginia, 
at 11:59 p.m., November 23, 1955. One heater was installed but 
not lit because outside temperature was 56°. Standard heat was 
applied at St. Albans where the temperature was 20°. The car 
was placed on the Decourcelles Hold Track at Montreal, Canada, 
at 9:40 a.m., Saturday, November 26. One heater was burning 
and was extinguished because the outside temperature was 26°, 
and a second heater was installed to comply with Canadian stand- 
ard heater requirements, but not lit. Both heaters were lit at 
2 a.m., November 27 when outside temperature was 25°. Car 
was inspected again at 7 a.m., November 27 and both heaters 
were allowed to remain burning because the outside temperature 
was 24°, 


6. Complainant was notified of the arrival of the car at 1:10 
p.m., Saturday, November 26, 1955. Complainant started to 
unload the car at 7 a.m., Monday, November 28 and immediately 
found the tomatoes to be in an unsatisfactory condition. A 
Canadian Government inspection was ordered and the car was 
inspected at 10 a.m. The temperature of the product was found 
to be 52° at the top of the load and 48° at the bottom. Heaters 
were installed but not burning. Outside temperature was 33°. 


The condition of the tomatoes was certified as follows: 

4 
“Maturity of tomatoes free from decay is: 6% turning 
(14, colour). 
82% ripe and firm (34, to full colour, mostly full red), 
12% ripe and soft. 
Shoulder scars and skin checks over surface of fruits, 
average 1%. Decay, watery soft rot, averages 9%, rang- 
ing from nil to 17%.” 


Complainant immediately called respondent by telephone and 
told him that a heavy allowance would be needed on the tomatoes 
because of their condition. 

7. On or about November 29, 1955, complainant notified re- 
spondent by telegram that the draft would be paid on the ship- 
ment, but that respondent would be held fully liable for all losses 
sustained on account of the deteriorated condition of the com- 


modity. 
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8. During the period of November 28 through December 5, 
1955, complainant sold the tomatoes from the shipment in job 
lot quantities. A total of $1,267 was recovered from such sales. 

9. On or about December 27, 1955, complainant made demand 
on respondent for an alleged net loss of $1,604.09 sustained in 
the handling of the shipment. Respondent has declined to pay 
all or any part of the amount demanded. 

10. An informal complaint was filed with the Department on 
June 28, 1956, which was within 9 months after the accrual of 
the cause of action. The formal complaint was filed on Novem- 


ber 23, 1956. 


CONCLUSIONS 


Respondent’s contention that it was not the owner of this 
shipment of tomatoes is not borne out by the written records of 
the transaction. Respondent sold the tomatoes as the owner, not 
as agent for another. The invoice shows respondent as seller, 
and the sight draft which accompanied the invoice was drawn 
in favor of respondent. The name of “Bahamas Supply Com- 
pany,” whom respondent contends was the real owner of this 
shipment, does not appear in any of the papers or telegrams 
which passed between complainant and respondent. Since re- 
spondent dealt with the shipment as owner, it cannot avoid its 
liability by asserting that it was in fact acting as agent or broker 
for another in the transaction. 

Respondent next contends that there was an unreasonable delay 
after the arrival of the shipment on November 26, 1955, before 
complainant ordered the government inspection in the morning of 
November 28, 1955. The record shows that complainant was 
notified of the arrival of this car at 1 p.m., Saturday, November 
26. The Canadian Government fruit and vegetable inspection 
office at Montreal is closed on Saturday and inspections are rarely 
made on that day. Complainant ordered the inspection early on 
Monday morning, November 28, which appears to have been the 
first reasonable opportunity for doing so. It is concluded that 
there was no unreasonable delay in the inspection of the ship- 
ment. 

The question of acceptance is not involved in this case. Com- 
plainant freely admits that the shipment was accepted and that 
the draft for the purchase price was paid. The acceptance of the 
goods by the buyer does not discharge the seller from liability in 
damages for breach of any promise or warranty in the contract 
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of sale, provided notice of such breach is given the seller within a 
reasonable time. Quality Potato Co. v. Cooney & Korshak, 13 
A.D. 1104. Complainant accepted the shipment at 7 a.m. on 
Monday, November 28, 1955, and notified respondent of the un- 
satisfactory condition of the tomatoes at noon of the same day. 
This notice was prompt and reasonable. 


It must be determined whether there was in fact a breach of 
the warranty of suitable shipping condition. On complainant’s 
order, the tomatoes were officially inspected by the Canadian Gov- 
ernment inspection service at 10 a.m., Monday, November 28, 
1955, and were found to contain 12% soft ripe and nil to 17%, 
average 9% decay, watery soft rot. A sample of the tomatoes 
was later submitted to Professor J. G. Coulson of MacDonald 
College of McGill University in Quebec for analysis. He found 
that the decay in the tomatoes was caused by Phomopsis Rot 
and Fusarium Rot. 


Respondent contends that the heating service which complain- 
ant ordered for this car was improper and would have the effect 
of overheating the tomatoes which would enhance the ripeness 
of the fruit and cause the rapid development of decay. Respond- 
ent argues that the use of this improper protective service con- 
stituted abnormal transportation service and conditions and that 
the warranty of suitable shipping condition was thereby negated. 
The heating service in question called for the installation of two 
heaters in the car which were to be lit when outside temperatures 
were 25° or below, and extinguished at 26°. Respondent contends 
that proper heating of a car of tomatoes calls for the installation 
of only one heater which should not be lit until outside tempera- 
tures go down to 20°, and should be extinguished at temperatures 
above 20°. It should be noted that the two heaters which re- 
spondent complains about were not lit until November 27. Yet, 
when the tomatoes were inspected on the morning of November 
28 the product temperatures of the tomatoes were found to be 
52° at the top of the load and 48° at the bottom. There is no 
evidence that these tomatoes were overheated. It is concluded 
that the transportation service and conditions under which this 
carload was shipped were normal and proper and that the war- 
ranty of suitable shipping condition is applicable. 

While the contract for the tomatoes did not specify a grade, 
it appears that the tomatoes were represented as being of good 
quality and as coming from a lot that would grade 85% U.S. No. 1 
or better. The tomatoes were inspected at Miami on November 
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21, 1955, and were certified as grading approximately 85% U. S. 
No. 1 quality. The condition of the tomatoes at that time was 
certified as: “Average approximately 35% mature green, 45% 
turning, 20% ripe and firm. Less than 14 of 1% decay.” With 
20% of the tomatoes showing ripe and firm at shipping point, 
a high percentage of ripe and soft tomatoes and decay at destina- 
tion could have been anticipated. In view of the destination in- 
spection showing 12% ripe and soft tomatoes, plus 9% tomatoes 
affected by decay, it is concluded that the tomatoes were not in 
suitable shipping condition. This breach of the contract by re- 
spondent is in violation of section 2 of the act. 


Where a buyer elects to retain defective merchandise and sue 
the seller for breach of warranty of quality, the general measure 
of damage is the difference between the value of the goods actual- 
ly furnished and the value the goods would have had if they com- 
plied with the warranties of sale. The evidence indicates that 
complainant used its best efforts to sell the carload of tomatoes 
and obtained the maximum value for the shipment. The proceeds 
obtained in the job-lot sale of the tomatoes was $1,267 and it is 
concluded that this amount represents the fair market value of 
the goods actuaily received. The value the goods would have had 
if they had complied with the warranties of the contract must be 
taken from the market reports at Montreal. According to com- 
plainant’s testimony, it normally would take two days to complete 
the job-lot sales of a good carload of tomatoes. This shipment 
was available to complainant for sale beginning on the morning 
of November 28, 1955. The market value of Bahamas tomatoes 
in less than carload lots at Montreal on November 28 and 29 
ranged from $3.75 to $4.50, according to the official market reports 
issued by the Canadian Department of Agriculture. Since the 
tomatoes were not required to meet any U.S. grade at shipping 
point, and were 7 x 7 x 4 size, which are less valuable than the 
usual 7 x 7 x 8 size tomatoes, it is reasonable to conclude that the 
lowest quoted market price during the two-day period when this 
shipment normally would have been sold by complainant represents 
the actual value of tomatoes which complied fully with the con- 
tract. The minimum quoted job-lot price for tomatoes at Mont- 
real on November 28 and 29, 1955, was $3.75 per lug, and on this 
basis, the value of 700 lugs of tomatoes meeting contract require- 
ments would have been $2,625. Complainant’s damages would 
be the difference between this value and $1,267, which we de- 
termined was the actual value of the defective tomatoes, or the 
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net amount of $1,358. Reparation should be awarded to complain- 
ant in the amount of $1,358, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,358, with interest thereon 
at 5 percent per annum from December 1, 1955, until paid. 

The facts shall be published. 

Copies of this order shall be served upon the parties. 


(No. 5934) 


MEXICAN CANTALOUPE DIST. Co. v. LALLY, BERTHELSON & WELSH, 
Inc. PACA Docket No. 7218. Decided May 20, 1959. 


Acceptance—Liability 


Although respondent claims that it acted only as a broker in this transaction, 
the evidence of record substantiates complainant’s allegations that re- 
spondent was the purchaser. Respondent accepted the produce and is 
liable for the contract price. 


Complainant pro se. deVerges and deVerges, of New Orleans, Louisiana, 
for respondent. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on December 2, 1957. Complain- 
ant alleges that on or about April 3, 1957, it sold to respondent 
one carload of Mexican cantaloups; that the fruit was shipped 
to and accepted by respondent; and that no part of the net pur- 
chase price of $2,134.22 has been paid. Complainant seeks repara- 
tion in this amount. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on January 20, 1958. A copy of the report of investiga- 
tion was served upon complainant on January 22, 1958. Re- 
spondent filed an answer on February 6, 1958, in which it denied 
liability to complainant and alleged that the fruit in question was 
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actually sold to Bisesi Fruit Company and that it, respondent, 
acted in the transaction merely as a broker. 

An oral hearing was held in New Orleans, Louisiana, on Oc- 
tober 21, 1958. Joe Barshop, president of complainant, and C. 
A. Heskett, complainant’s sales manager, appeared and testified 
in behalf of complainant. Fred Berthelson, respondent’s vice 
president, appeared and testified in behalf of respondent. Briefs 
were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Mexican Cantaloupe Dist. Co., is a corpora- 
tion whose address is Laredo, Texas. 

2. Respondent, Lally, Berthelson & Welsh, Inc., is a corpora- 
tion whose address is 85 French Market Place, New Orleans, 
Louisiana. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 

8. On or about April 3, 1957, complainant sold to respondent 
a carload of 288 crates of Mexican cantaloups at $8.90 per crate, 
delivered New Orleans, Louisiana, the total purchase price amount- 
ing to $2,563.20. Under the agreement respondent was to deduct 
from this purchase price the freight, amounting to $383.98, and 
brokerage, amounting to $45, making the net purchase price of 
the fruit $2,134.22. 

4. On or about April 5, 1957, Mexican cantaloups meeting the 
specifications of the contract were shipped in car PFE 73953 by 
complainant from Laredo, Texas, to respondent at New Orleans, 
Louisiana. 

5. Upon arrival of the fruit at New Orleans, Louisiana, it was 
accepted without complaint by respondent who thereupon ar- 
ranged to turn over the commodity to Bisesi Fruit Company of 
New Orleans, Louisiana. 

6. The total net purchase price due complainant for the 288 
crates of Mexican cantaloups amounts to $2,134.22, no part of 
which has been paid to complainant. 

7. The formal complaint was filed on December 2, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


In the complaint filed herein, it is alleged that complainant sold 
to respondent a carload of Mexican cantaloups. Respondent 
denies that it purchased the fruit, but alleges that it acted merely 
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as a broker in negotiating the sale to Bisesi Fruit Company of 
New Orleans, Louisiana. 


In support of its allegations complainant offered the testimony 
of C. A. Heskett, the sales manager of complainant and the person 
who actually negotiated the transaction with respondent. Mr. 
Heskett testified that sometime around April 3, 1957, he had a 
telephone conversation with William J. Welsh of respondent firm 
and that during this conversation he and Welsh dickered back 
and forth concerning the price of a carload of cantaloups. How- 
ever, since he had never dealt with respondent before, he checked 
with Joe Barshop, president of complainant, to see if it was all 
right to sell to Lally, Berthelson & Welsh. Barshop advised him 
that it was all right to deal with respondent since he had had 
prior favorable experience in selling this firm Mexican pineapples. 
Thereupon, Heskett testified, he sold to respondent the carload 
of cantaloups in question. An invoice, dated April 3, 1957, was 
sent to respondent. The fruit was shipped to respondent on or 
about April 5, 1957. 

Heskett testified further that a week or ten days later, he tele- 
phoned Welsh to inquire why payment had not been made for 
the cantaloups. At that time Welsh advised that the fruit had 
been sold to Bisesi Fruit Company who was a little slow in pay- 
ing, but that he, Welsh, would endeavor to expedite such payment 
from Bisesi. Heskett stated that this was the first time Bisesi’s 
name was mentioned; that he had assumed respondent was going 
to resell the cantaloups, but that this was the first time he had 
knowledge to whom the resale was actually made; and that sub- 
sequent attempts by complainant to collect from respondent were 
unsuccessful. 


In further support of its allegations, complainant introduced in 
evidence the bill of lading relating to the shipment in question. 
This document states that the produce was shipped to “Lally, 
Berthelson & Welsh, Inc.” at New Orleans, Louisiana. Com- 
plainant also submitted in evidence the invoice it sent to respond- 
ent. This invoice dated April 3, 1957, has two headings. One is 
“Sold to:” and the other is “Shipped to:”. Respondent’s name 
and address were typed after the first heading. This invoice, in 
addition to listing the delivered price of the cantaloups, also had 
the notation “Deduct Freight and Brokerage.” Respondent argued 
that this notation indicates that respondent was acting as a broker. 
However, Heskett testified that it was his usual practice to allow 
a “brokerage” whenever the buyer was going to break up the 
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shipment into smaller lots for resale and that he assumed from 
the conversation with Welsh this was to be done here and for 
this reason allowed the brokerage. 


Respondent in its answer denied that it purchased the can- 
taloups. Respondent alleges that it acted in the transaction solely 
as a broker in negotiating the sale between complainant and 
Bisesi Fruit Company. Mr. Fred Berthelson, vice president of 
respondent, testified in support of respondent’s allegations. Al- 
though Mr. Berthelson testified that the sale was actually made 
to Bisesi and not to respondent, his further testimony revealed 
that the transaction was handled entirely by Mr. Welsh and that 
he, Berthelson, was not present during the negotiations or the 
making of the contract. Mr. Berthelson’s testimony appears to 
be based solely on hearsay and on his knowledge of the manner 
in which his firm generally conducted business. He did introduce 
in evidence a copy of a broker’s standard confirmation of sale 
which purports to show that the produce in question was sold to 
Bisesi for the account of complainant. However, he testified 
further that this confirmation of sale was never sent to com- 
plainant; that it was only sent to Bisesi. In view of this, we fail 
to see how this document or the purported terms therein can be 
made binding upon complainant. Mr. Welsh, the individual 
who handled the transaction for respondent, did not appear at 
the hearing either in person or by deposition. 


After considering the testimony and evidence of record, it is 
our conclusion that such evidence substantiates complainant’s 
allegations that the cantaloups in question were sold to respond- 
ent by complainant. 


In view of the above, we must conclude that respondent’s failure 
to pay the net purchase price of the cantaloups is in violation of 
section 2 of the act and that reparation in the amount of said net 
purchase price, $2,184.22, plus interest, should be awarded com- 
plainant against respondent. 


ORDER 


‘Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $2,134.22, with interest there- 
on at the rate of 5 percent per annum from May 1, 1957, until 
paid. 

Copies hereof shall be served upon the parties. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 522 


(No. 5935) 





ONTARIO GROWERS EXCHANGE, INC. v. BRONX HOME “FOOD PRO- 
pucts.” PACA Docket No. 7407. Decided May 20, 1959. 


Acceptance—Liability 
Since respondent accepted the produce and failed to prove a breach of the 
contract on the part of complainant, respondent is liable for the contract 
price. 
Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on August 8, 1958, complainant seeks 
to recover the sum of $433.02, the purchase price of a shipment 
of beets sold and delivered to respondent in November 1957. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Septem- 
ber 22, 1958. On the same date, a copy of the report of investiga- 
tion was served upon complainant. Respondent filed an answer 
on October 2, 1958, in effect denying liability and requesting pay- 
ment from complainant of $259 for refrigeration costs, dumping 
costs, and miscellaneous and cartage costs. 

Since the amount of damages claimed in the complaint does not 
exceed $500, the issues are determined under the shortened meth- 
od of procedure provided for in section 47.20 of the rules of 
practice. Pursuant to such procedure, complainant requested 
that the formal complaint and attached exhibits be considered as 
its opening statement. Respondent filed an answering statement, 
and thereafter complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Ontario Growers Exchange, Inc., is a corpora- 
tion whose address is Railroad Avenue, Ontario, New York. 

2. Respondent is an individual, Henry Treffinger, doing busi- 
ness as Bronx Home “Food Products,” whose address is 437 Faile 
Street, New York 59, New York. At the time of the transaction 
here involved, respondent was licensed under the act. 
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8. On or about November 22, 1957, complainant sold to re- 
spondent approximately 10 tons of New York State beets, 214” 
to 4” in size, packed in bags, at $42 per ton, delivered Bronx, 
New York. To complete the truckload, the contract called for 
New York State red cabbage, at an agreed price of $50 per ton, 
delivered Bronx, New York. The contract also provided for 
shipment to arrive on Monday or Tuesday, November 25th or 
26th. 

4. The contract of purchase and sale was negotiated between 
the parties by a brokerage firm, Pope & Mooers, New York, New 
York. 

5. On November 25, 1957, complainant shipped in interstate 
commerce, from loading point in the State of New York to re- 
spondent in the Bronx, New York, via Pennsylvania, New Jersey, 
and New York highways, approximately 10 tons of beets and 
about 714 ton of red cabbage in accordance with the contract 
and in the manner agreed upon, by truck operated by Arthur 
Johncox & Son, Ontario, New York. 

6. Respondent accepted and unloaded the beets and cabbage 
upon arrival at destination, but has since failed and refused to 
pay complainant the agreed purchase price of $433.02 for the 
beets. Respondent subsequently paid complainant $390.75 cover- 
ing the purchase price of the red cabbage contained in the ship- 
ment. 

7. The formal complaint was filed on August 8, 1958, which 
was within 9 months after accrual of the cause of action herein 
alleged. 


CONCLUSIONS 


It is respondent’s position that he did not receive from com- 
plainant beets which complied with contract specifications. Re- 
spondent claims that he did not receive fresh farm produce, but 
that the beets delivered to him had previously been rejected by 
Curtice Brothers Co. at Mt. Morris, New York. Respondent 
further contends that he complained to the broker within 24 
hours after the beets were delivered that they were not satisfac- 
tory and requested that complainant be instructed to take back 
the beets and remove them from respondent’s premises. Respond- 
ent states that between November 26, 1957, and March 6, 1958, 
he made over 20 telephone calls to the broker regarding the 
“rotten beets,” but received no cooperation from complainant and 
that finally he was compelled to dump the beets. 
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Respondent may have a legitimate complaint concerning the 
beets shipped to him by complainant. Unfortunately, however, 
there is no evidence in the file to support the claims made in 
his answer, except respondent’s own statements in a letter to the 
Department on July 8, 1958, with a copy of the bill of lading 
covering the shipment of beets. In urging that he did not receive 
fresh farm produce, respondent alleges that complainant delivered 
to him cannery surplus beets, which he did not want. According to 
the Confirmation of Sale issued by the broker, no grade or quality 
was specified as to the beets. The contract merely called for New 
York State beets, approximately 214” to 4” in size. The fact 
that the beets were surplus beets from a cannery in no way 
indicates that they did not meet contract requirements. Com- 
plainant says that Curtice Brothers cannery had an over-supply 
of beets under contract with its growers, and that complainant 
agreed to move some of the beets for Curtice Brothers. The 
mere fact that they were surplus does not reflect upon the quality 
of the beets. Respondent claims that he promptly upon delivery 
complained to the broker concerning the condition of the beets. 
However, this appears to be refuted by the broker in a letter to 
the complainant, attached to the complaint as Exhibit 12, wherein 
it is stated as follows: “As you know this load was delivered 
shortly after Thanksgiving and at the time the load arrived we 
never had any complaint, it was some time in December that Mr. 
Treffinger called me complaining about the Beets ... however I 
never heard any more until sometime later and then he claim 
that the Beets were rotten.” 


Respondent’s action in accepting delivery and unloading the 
beets constituted legal acceptance of the beets. Having accepted 
the beets, respondent became liable to complainant for the pur- 
chase price thereof, less any damages he may prove were sustained 
as a result of a breach of contract on the part of complainant. The 
burden of proof is upon respondent to establish by a preponderance 
of the evidence his affirmative defense. Since he has failed to 
submit evidence to show that complainant breached the contract 
and that as a result thereof respondent sustained damages, we 
must conclude that respondent has failed to sustain the burden 
resting upon him. It is concluded that respondent’s failure to 


pay complainant the purchase price of the beets in controversy 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $433.02, with interest. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $433.02, with in- 
terest thereon at the rate of 5 percent per annum from December 
1, 1957, until paid. 


Copies hereof shall be served upon the parties. 


(No. 5936) 


JACK T. BAILLIE Co., INC. v. HADID BROKERAGE COMPANY. PACA 
Docket No. 7589. Decided May 21, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on February 19, 1959. Complainant 
seeks an award of reparation in the amount of $1,087.75, which 
is alleged to be due in connection with the sale of a truckload of 
vegetables by complainant to respondent on or about October 16, 
1958. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on March 14, 1959. A copy of the report of investigation 
was served upon complainant on March 16, 1959. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 
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FINDINGS OF FACT 


1. Complainant, Jack T. Baillie Co., Inc., is a corporation 
whose address is Post Office Box 268, Salinas, California. 

2. Respondent is an individual, Alexander J. Hadid, doing 
business as Hadid Brokerage Company, whose address is Room 3, 
Administration Building, Produce Row, Houston, Texas. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

3. On or about October 16, 1958, in the course of interstate 
commerce, complainant sold to respondent a truckload of vegeta- 
bles for $1,071.25, plus a charge of $16.50 for top-ice, or for a 
total purchase price of $1,087.75, delivered Houston, Texas. 

4. On or about October 16, 1958, complainant shipped vege- 
tables meeting the specifications of the contract by truck from 
Salinas, California to respondent at Houston, Texas. Upon arrival 
of the shipment at destination, respondent accepted the vege- 
tables. 

5. The total purchase price of the shipment of vegetables is 
$1,087.75. No part of this amount has been paid by respondent 
to complainant. 

6. The formal complaint was filed on February 19, 1959, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the total purchase 
price of the truckload of vegetables is in violation of section 2 of 
the act. Complainant should be awarded reparation in the 
amount of $1,087.75, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,087.75, with 
interest thereon at the rate of 5 percent per annum from Novem- 
ber 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 5937) 


LAW PRODUCE COMPANY v. GARLAND CORMIER. PACA Docket 
No. 7584. Decided May 21, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on December 10, 1958. A formal 
complaint was filed on March 4, 1959. Complainant seeks an 
award of reparation in the amount of $704.62, which is alleged 
to be the balance of the purchase price of a truckload of tomatoes 
sold by complainant to respondent on or about April 16, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment, was served upon complainant on March 23, 1959. On that 
same date a copy of the formal complaint and a copy of the report 
of investigation were served on respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Ellen C. Law, doing busi- 
ness as Law Produce Company, whose address is Post Office Box 
578, McAllen, Texas. 

2. Respondent is an individual, Garland Cormier, whose ad- 
dress is Sunset, Louisiana. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 

3. On or about April 16, 1958, in the course of interstate 
commerce, complainant sold to respondent 243 wire-bound boxes 
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of Mexican tomatoes for a purchase price of $1,999.62, f.o.b 
McAllen, Texas. 

4. On or about April 16, 1958, complainant loaded tomatoes 
meeting the specifications of the contract on respondent’s truck 
at McAllen, Texas. Respondent transported the tomatoes to 
Sunset, Louisiana. Respondent accepted the tomatoes. 

5. The purchase price of the tomatoes is $1,999.62. Respond- 
ent has paid $1,295 on account, leaving a balance of $704.62 due 
and owing by respondent to complainant. 

6. An informal complaint was filed on December 10, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the balance of the 
purchase price of the truckload of tomatoes is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $704.62, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $704.62, with in- 
terest thereon at the rate of 5 percent per annum from May 
1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5938) 


MILLBURG GROWERS EXCHANGE v. CLYDE LONG SUPER MARKET. 
PACA Docket No. 7595. Decided May 21, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on December 24, 1958. The formal 
complaint was filed on March 9, 1959. Complainant seeks an 
award of reparation in the amount of $426.74, which is alleged 
to be the total amount due in connection with two lots of fresh 
and frozen fruits sold by complainant to respondent during July 
1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 21, 1959. On that 
same date a copy of the formal complaint and a copy of the report 
of investigation were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
procedure. 


FINDINGS OF FACT 


1. Complainant, Millburg Growers Exchange, is a corporation 
whose address is Millburg Station RR 2, Benton Harbor, Michigan. 

2. Respondent is an individual, Clyde Long, doing business 
as Clyde Long Super Market, whose address is Post Office Box 
564, Kokomo, Indiana. At the time of the transactions involved 
herein, respondent was licensed under the act. 

3. During July 1958, contemplating shipment in interstate 
commerce, complainant sold to respondent 125 lugs of black rasp- 
berries for $266.13 and 47 cans of frozen cherries, black rasp- 
berries and blueberries for $217.91, f.o.b. Benton Harbor, Michi- 
gan. 

4. During July 1958, complainant delivered fresh and frozen 
fruits meeting the specifications of the contracts to respondent. 
Respondent accepted the produce. 

5. The total purchase price of the fresh and frozen fruits is 
$484.04. Complainant has allowed respondent on account credits 
totaling $57.30, thereby leaving a balance due of $426.74. No 
part of this amount has been paid by respondent to complainant. 











530 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 530 


6. An informal complaint was filed on December 24, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance due 
in connection with the sale of the fresh and frozen fruits is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $426.74, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $426.74, with interest thereon 
at the rate of 5 percent per annum from August 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5939) 


AL NAGELBERG & Co., INC. v. NEW ENGLAND PRODUCE COMPANY, 
INCORPORATED. PACA Docket No. 7469. Decided May 21, 


1959. 


Purchase After Inspection—Liability 


Respondent purchased the yams after inspection and is liable for the contract 
price. 

Mr. Arthur Slavin, of New York, New York, for complainant. Respondent 
pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on October 6, 1958, complainant seeks 
to recover the sum of $28.75, representing the total contract 


AL NAGELBERG & CO. v. N. E. PRODUCE CO. 531 
Cite as 18 A.D. 530 


purchase price of five bushel baskets of yams allegedly sold and 
delivered to respondent on April 7, 1958. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on December 26, 1958. A copy of the report of investigation 
was served upon complainant on the same day. 

Respondent filed an answer to the complaint on January 6, 
1959, alleging that it purchased, through its broker, natural- 
color yams from complainant but received yams to which color 
had been added; that the yams, after receipt by respondent, were 
inspected and condemned by a food and drug inspector represent- 
ing the State of Connecticut; and that the yams were thereafter 
taken away by said inspector. 

The amount claimed in this proceeding is less than $500. The 
issues are, therefore, determined under the shortened method 
of procedure as provided in section 47.20 of the rules of practice 
(7 CFR 47.20). Pursuant to such procedure, complainant filed an 
opening statement. 


FINDINGS OF FACT 


1. Complainant, Al Nagelberg & Co., Inc., is a corporation 
whose address is 327 Washington Street, New York 13, New 
York. er 

2. Respondent, New England Produce Company, Incorporated, 
is a corporation whose address is 280 Stratford Avenue, Bridge- 
port, Connecticut. At the time of the transaction involved here- 
in, respondent was licensed under the act. 


3. On or about April 7, 1958, in the course of interstate com- 
merce, complainant sold to respondent five bushel baskets of 
color-added yams at an agreed price of $5.75 per basket, f.o.b. 
complainant’s place of business, 327 Washington Street, New 
York 13, New York, for a total price of $28.75. The purchase 
was negotiated on behalf of respondent by a broker, P-R-M Corp., 
whose employee, Jack Mann, inspected the yams in question at 
the time of purchase. These yams were set aside, ear-marked 
for respondent, loaded onto a truck sent to complainant’s place of 
business by respondent, and were transported to Connecticut. 


4. Subsequent to arrival in Connecticut, the yams in question 
were state-inspected under the pure food and drug laws of the 
State of Connecticut and were eventually confiscated by the in- 
spector due to the addition of artificial coloring. 








532 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 530 


5. Complainant has received no payment in connection with 
the sale of the yams in question. 

6. The formal complaint was filed on October 6, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The first issue presented for decision herein relates to the 
opposing contentions of the parties with respect to the artificial 
coloring contained in the yams making up the disputed shipment. 
Complainant alleges that the yams, with color added, were pur- 
chased by respondent’s broker for respondent’s account after 
inspecting same. Respondent, in its answer, alleges that “Our 
broker, Jack Mann of P-R-M Corp., purchased natural colored 
yams. We received color added yams.” 

Both parties set forth affirmative allegations with respect to 
this term of the contract. The burden of proof, therefore, rests 
upon each party to prove its allegations by a preponderance of 
the evidence. Israel Klein Co. v. S. Otis Sullivan, 17 A.D. 500. 
Pursuant to the shortened form of procedure followed in this 
proceeding (7 CFR 47.20), complainant submitted its evidence 
in the form of an opening statement. Respondent was given the 
opportunity to submit its evidence by means of an answering 
statement, but did not do so. The only evidence available for 
consideration in connection with respondent’s position, therefore, 
is the Department’s report of investigation. 

The report of investigation consists of two exhibits. The first 
of these is a letter addressed to the Department by complainant’s 
attorney, setting forth complainant’s position in regard to the 
disputed transaction. The second exhibit is a letter to respond- 
ent from the Department asking for respondent’s version of this 
matter or, in the alternative, asking respondent to forward a 
check payable to complainant for the amount in dispute. 

Neither of these exhibits is probative of the allegations set 
forth in respondent’s answer, and since respondent has filed no 
evidence in its own behalf, we conclude that it has failed to 
sustain its burden of proof. The report of investigation, on the 
other hand, is some evidence of the claims of complainant and 
such claims are reinforced by the additional evidence contained in 
the opening statement. It is concluded, therefore, that com- 
plainant has sustained its burden of proof and that the sale to 
respondent consisted of five baskets of yams, with color added, 
purchased after inspection by respondent’s broker. 
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The purchase, after inspection, by respondent’s agent renders 
respondent buyer liable for the contract price of the yams. Failure 
to pay this sum to complainant is a violation of section 2 of the 
act, for which reparation in the amount of $28.75 should be 
awarded complainant, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $28.75, with in- 
terest thereon at the rate of 5 percent per annum from May 1, 
1958, until paid. 


Copies hereof shall be served upon the parties. 


(No. 5940) 


SILVER MILL FROZEN Foops, INC. v. KITCHEN MADE PIE COMPANY. 
PACA Docket No. 7278. Decided May 21, 1959. 


Failure to Accept Delivery—Damages 


Respondent’s failure to accept delivery was a violation of the act and 
complainant is awarded damages amounting to the difference between 
the contract price and the market value of the produce on the date set 
in the contract for delivery to respondent. 


Mr. Donald J. Dick, of Berrien Springs, Michigan, for complainant. Mr. 
Joseph Z. Sudow, of Peoria, Illinois, for respondent. Mr. Gilbert A. 
Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 23, 1957. In 
the formal complaint filed on March 6, 1958, it is alleged that 
complainant sold 750 thirty-pound cans of frozen cherries to 
respondent for 23 cents per pound, but that respondent failed 
and refused to accept delivery of the cherries and has failed to 
pay complainant the agreed purchase price. It is alleged, further, 
that complainant resold the cherries for the best price obtainable 
and sustained a net loss of $2,025 as the result of respondent’s 
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breach of contract, for which amount an award of reparation 
is sought. 

A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent 
on April 16, 1958. A copy of the report of investigation was 
served upon complainant on the same date. Respondent’s answer 
was filed on May 5, 1958. é 

Respondent denies, or demands strict proof of, the allegations 
in the complaint. Further answering, respondent alleges that, 
prior to the time for delivery of the cherries, respondent made 
an agreement with complainant’s broker whereunder the broker 
would resell the cherries immediately and respondent would pay 
complainant any loss sustained at that time, and that the losses 
sustained in this transaction resulted from the failure of the 
broker to carry out this agreement. 

An oral hearing was held at Peoria, Illinois, on September 30, 
1958. Both parties were represented by counsel. Dorr Dean 
testified for complainant and Frank J. Dubicki testified for re- 
spondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Silver Mill Frozen Foods, Inc., is a corpora- 
tion whose address is Eau Claire, Michigan. 

2. Respondent, Kitchen Made Pie Company, is a corporation 
whose address is 719 West Main Street, Peoria, Illinois. At the 
time of the transaction involved in this proceeding, respondent 
was not licensed under the act but was subject to license. 


3. On or about January 22, 1957, in the course of interstate 
commerce, respondent contracted to buy from complainant 750 
thirty-pound cans of frozen R. S. P. Montmorency cherries, 5 x 1, 
for 23 cents per pound, or a total price of $5,175, f.o.b. cold 
storage warehouse at Eau Claire, Michigan. It was agreed that 
the buyer’s truck would take delivery of the cherries at the ware- 
house after April 15, 1957, that the purchase price would be due 
as of April 15, 1957, and that the buyer would be liable for stor- 
age charges from January 22, 1957, to the date of shipment at 
the rate of 414 cents per can per month or any part thereof. 
This transaction was negotiated by Henry Brock & Company, 
Chicago, Illinois, acting as agent for complainant. 

4. On or about January 22, 1957, complainant issued a non- 
negotiable warehouse receipt to respondent covering 750 thirty- 
pound cans of R. S. P. 5 x 1 cherries. Complainant mailed the 


ee 
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receipt and an invoice covering the sale of the cherries to re- 
spondent on or about January 24, 1957. 

5. On or about March 21, 1957, respondent notified Henry 
Brock & Company that it desired to withdraw its order for the 
purchase of the cherries. On the same date, Henry Brock & 
Company notified respondent by letter that complainant refused 
to agree to the cancellation of the contract and would insist on 
respondent’s accepting the merchandise. 

6. Respondent did not take the delivery of all or any part of 
the 750 cans of cherries on April 15, 1957, or at any other time. 
Respondent has made no payment of any amount to complainant 
on account of this transaction. 

7. Complainant resold the cherries on June 28, 1957, for 14 
cents per pound, f.o.b. cold storage, Eau Claire, Michigan, or a 
total price of $3,150, which was the best available market price 
on that date. 

8. The informal complaint was filed on September 23, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent raises two defenses in its brief, namely: (1) the 
cherries in question were unascertained goods not yet appropriated 
to the contract and in these circumstances risk of loss was on the 
seller, and (2) where a buyer breaches a contract, the seller has 
the duty to mitigate damages and must exercise good judgment 
on aresale. In support of the first proposition, respondent points 
out that the 750 cans of cherries in question were never set aside 
or appropriated to the contract, but were part of a lot of 1,000 
cans which complainant held in storage and, as such, were part 
of a mass of fungible goods. Respondent argues that the property 
in the goods was never transferred to the buyer and in these 
circumstances, the risk of loss remains with the seller. 

Respondent’s first proposition is irrelevant to the issues of 
this proceeding. The cherries which complainant contracted to 
sell to respondent were not lost, destroyed, damaged or deteri- 
orated. Thus the question of who would bear the loss in the 
event of such a contingency is not before us. 


There is some significance to respondent’s second defense, how- 
ever, concerning the seller’s duty to mitigate damages after the 
buyer’s breach. There was an anticipatory breach of contract on 
or shortly before March 21, 1957, when respondent told com- 
plainant’s broker, Henry Brock & Company, that it was not in 
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a financial position to go through with the purchase and asked 
to be relieved of the contract, or, in the alternative, to have Henry 
Brock & Company resell the cherries for respondent’s account. 
This request was relayed to complainant and complainant refused 
to recognize or accept respondent’s repudiation of the contract. 
There is no question that complainant had the right to do this. 
“A repudiation of a contract or an anticipatory breach thereof 
does not accelerate the time fixed for performance and the proper 
measure of damages is the same as if the breach had not occurred 
until the time fixed in the contract for its performance.” Williston 
and Contracts, (1948 Ed.) Secs. 1383. See also Reliance Co- 
operage Corp. v. Treat, 195 F 2d 977 (8th Cir. 1952) ; Sunshine 
Packing Corp. v. K. B. Frosted Foods Co., 16 A.D. 574. 


Complainant was under no duty to mitigate damages by reselling 
the cherries until April 15, 1957, the date set for the performance 
of the contract. The proper measure of damages for the buyer’s 
failure to take the delivery of the cherries is the difference be- 
tween the contract price and the market value of the cherries 
as of April 15, 1957, or a reasonable time thereafter. The reselling 
of the cherries is important only as a means of ascertaining the 
market value of the commodity as of the date of the breach of 
contract. 

Even though complainant knew well in advance of April 15, 
1957, that respondent did not intend to go through with the con- 
tract, no real effort was made to resell the cherries until June 
1957, and the resale was not completed until June 28. The 
evidence in the record indicates that the market price of cherries 
did not remain static during this period, but had been gradually 
declining since the end of February 1957. In this situation, the 
price obtained in the resale of the cherries on June 28 was no 
indication of the market value on April 15, and is not relevant 
in ascertaining damages in this proceeding. Compare Lerman v. 
Fruit Processors, 191 F 2d 349 (D.C. Cir. 1950). 


Dorr Dean testified that the market price of cherries began to 
decline after Washington’s Birthday in February 1957. He 
stated that by March 21 the price had gone down to 1514 to 
1614 cents per pound and in May the price was 131% to 14 cents 
per pound. From this testimony, it is fair to assume that the 
market price of cherries on or about April 15 would range some- 
where between the March 21 price and the May price. Taking 
1314 to 1614 cents as the full range of prices between those dates, 
it would appear that the April 15 price would be approximately 
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15 cents per pound, and it is so concluded. The difference be- 
tween the contract price of 23 cents per pound and the April 15 
price of 15 cents per pound is 8 cents, which, when multiplied 
by the 22,500 pounds of cherries involved in this contract makes 
the total loss chargeable to respondent’s breach of contract the 
amount of $1,800. In addition, complainant is entitled to stor- 
age charges from January 22 to April 15, 1957, amounting to 414 
cents per can per month. Thus three months storage charges are 
due on the 750 cans of cherries, or the total amount of $101.25. 

It is concluded that respondent’s failure to accept delivery of 
the 750 cans of cherries in this proceeding was a violation of 
section 2 of the act, and that complainant should be awarded 
reparation in the amount of $1,901.25, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $1,901.25, with interest thereon 
at the rate of 5 percent per annum from May 1, 1957, until paid. 

The facts and circumstances shall be published. 

Copies of this order shall be served upon the parties. 


(No. 5941) 


WALLACE FRUIT & VEGETABLE COMPANY v. WALLING, INC. PACA 
Docket No. 7579. Decided May 21, 1959. 


Failure to Pay—Default 
Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on January 13, 1959. Com- 
plainant seeks an award of reparation in the amount of $292.50, 
which is alleged to be the damages sustained due to respondent’s 
unjustified rejection of a shipment of onions sold to respondent 
on or about April 19, 1958. 
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A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on March 11, 1959. A copy of the report of investigation 
was served upon complainant on March 12, 1959. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of James W. Wal- 
lace, James W. Wallace, Jr., Willard U. Wallace, Jack C. Wallace 
and Mrs. Joseph Dizdar, doing business as Wallace Fruit & 
Vegetable Company, whose address is Post Office Box 929, Edin- 
burg, Texas. 

2. Respondent, Walling, Inc., is a corporation whose address 
is 33 Baumer Street, Johnstown, Pennsylvania. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


38. On or about April 19, 1958, in the course of interstate com- 
merce, complainant sold to respondent 150 sacks of Bermuda 
onions at $3.65 per sack and 50 sacks of white onions at $3.90 
per sack, or for a total price of $742.50, delivered Johnstown, 
Pennsylvania. 

4. On or about April 19, 1958, complainant shipped onions 
meeting the specifications of the contract by truck from loading 
point in the State of Texas, to respondent at Johnstown, Penn- 
sylvania. Respondent rejected the onions. 

5. Following rejection of the onions by respondent, complain- 
ant resold the onions and realized net proceeds of $450. This 
amount is $292.50 less than the contract price which respondent 
agreed to pay. 

6. No part of the loss of $292.50 has been paid by respondent 
to complainant. 


7. The formal complaint was filed on January 18, 1959, which 
was within 9 months after the cause of action accrued. 











FRANK J. GATTO, INC. v. KAITZ 539 
Cite as 18 A.D. 539 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s rejection of the onions was without reasonable 
cause and in violation of section 2 of the act. Following the 
rejection, the onions were promptly and properly resold. The 
loss sustained was $292.50. Complainant should be awarded 
reparation in the amount of $292.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $292.50, with interest thereon 
at the rate of 5 percent per annum from May 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5942) 


FRANK J. GATTO, INC. v. ABE KAITZ. PACA Docket No. 7594. 
Decided May 26, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on May 23, 1958. The formal com- 
plaint was filed on February 6, 1959. Complainant seeks an award 
of reparation in the amount of $2,552.64, which is alleged to be the 
balance of the total purchase price of two truckloads of fruits 
and vegetables sold by complainant to respondent during July 
and August 1957. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
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spondent on March 2, 1959. On the same date a copy of the 
report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Frank J. Gatto, Inc., is a corporation whose 
address is 469 South White Horse Pike, Hammonton, New Jersey. 

2. Respondent is an individual, Abe Kaitz, whose address is 
Post Office Box 1911, Pompano Beach, Florida. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 

3. During July and August 1957, in the course of interstate 
commerce, complainant sold to respondent two truckloads of 
fruits and vegetables; one load on July 30 and the other load on 
August 7, 1957. The total purchase price of the fruits and vege- 
tables is $4,052.64, including a charge for brokerage of $50.40, 
and a freight advance of $60. Respondent was to pay complainant 
for each load within 30 days after the date of sale thereof. 

4. On the dates of sale, complainant shipped by truck fruits 
and vegetables meeting the specifications of the contracts, from 
loading point in the State of New Jersey, to respondent at Buffalo, 
New York. Respondent accepted the shipments of produce. 

5. The total purchase price of the two truckloads of fruits 
and vegetables is $4,052.64. Respondent has paid complainant 
$1,500 on account, leaving a balance due of $2,552.64. 

6. The informal complaint was filed on May 23, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of the 
total purchase price of the two truckloads of fruits and vegetables 
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is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $2,552.64, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,552.64, with interest there- 
on at the rate of 5 percent per annum from October 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5943) 


D. M. ROTHMAN Co., INC. v. PETERSON’S BEANS & POTATOES. 
PACA Docket No. 7547. Decided May 26, 1959. 


Reopening After Default 


Respondent’s motion to reopen after default is granted and respondent is 
given 10 days within which to file an answer to the complaint. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued April 30, 1959, awarding reparation to complainant against 
respondent. On May 19, 1959, respondent filed a motion to reopen 
after default pursuant to section 47.25(e) of the rules of practice 
(7 CFR 47.25(e)). Respondent alleges, in effect, that his failure 
to file an answer was due to a misunderstanding with respect to 
the procedure herein. 

The order of April 30, 1959, was stayed May 20, 1959, to allow 
for consideration of respondent’s motion and a copy of the motion 
to reopen was served upon the complainant. Complainant objected 
to the granting of the motion. 

Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time, under the 
circumstances, and that good reason has been shown why the 
relief requested in the motion should be granted. Cf. Reynolds 
Reed v. William Seychew, 16 A.D. 791 (1957) ; Mendelson-Zeller 
Co. v. United Fruit Distributors, 16 A.D. 790 (1957). According- 
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ly, respondent’s default in the filing of an answer in this proceed- 

ing is hereby set aside and the respondent is granted 10 days from 

the date of service of this order within which to file an answer. 
Copies hereof shall be served upon the parties. 


(No. 5944) 


CAL-MEX VEGETABLE DISTRIBUTORS v. SPINALE BROTHERS, INC. 
PACA Docket No. 7323. Decided May 27, 1959. 


Contract Rescinded—Dismissal 


It is concluded that the contract between the parties was breached by com- 
plainant with respect to the time of shipment and that the contract was 
thereafter mutually rescinded by the parties. The complaint is dismissed. 


Mr. Nasib Karam, of Nogales, Arizona, for complainant. Bernstein, Weiss, 
Tomson, Hammer & Porter, of New York, New York, for respondent. 
Mr. James A. O'Donnel, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on April 21, 1958. It is alleged 
that complainant sold to respondent a truckload of tomatoes at 
an agreed total price of $2,833.71; that the shipment was ac- 
cepted by respondent at destination and a payment received by 
complainant in an amount of $1,978.71 on the contract price; and 
that there remains unpaid a balance of $855, for which sum rep- 
aration is sought in this proceeding. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on June 9, 
1958. A copy of the report of investigation was served upon 
complainant’s attorney on June 12, 1958. 

Respondent filed an answer on July 2, 1958, denying generally 
all the material allegations of the complaint. By way of separate 
defenses, respondent pleads that complainant cancelled the con- 
tract between the parties and that complainant is not the real 
party in interest. 

An oral hearing was held at New York, New York, on Decem- 
ber 2, 1958. Complainant was not represented at the hearing 
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and no witnesses appeared to testify in his behalf. Respondent 
was represented by counsel and presented the testimony of two 
witnesses. Both sides filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Ernest Valencia, doing busi- 
ness as Cal-Mex Vegetable Distributors, whose address is Post 
Office Box 1057, Nogales, Arizona. 

2. Respondent, Spinale Brothers, Inc., is a corporation whose 
address is 368 Washington Street, New York, New York. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about October 26, 1957, in the course of interstate 
commerce, complainant agreed to sell to respondent a truckload 
of green tomatoes in lugs at 8 cents per pound, plus 40 cents per 
lug and materials and 5 cents per lug brokerage, f.o.b. Chula 
Vista, California, to be shipped to respondent by truck on October 
27, 1957. 

4. On the night of October 29, 1957, complainant shipped 855 
lugs of green tomatoes from Chula Vista, California, to respond- 
ent at New York, New York. The next day, complainant wired 
respondent that the tomatoes had been shipped. Upon receipt 
of this wire on October 31, 1957, Joseph Spinale, respondent’s 
treasurer and buyer, telephoned complainant objecting to the 
delay in shipment. In the course of this telephone conversation, 
Spinale stated that he would purchase the truckload of tomatoes 
only on a price arrival basis. 

5. On November 1, 1957, respondent sent complainant the 
following telegram: 


“REFERENCE TO PHONE CONVERSATION IT UN- 
DERSTOOD WE ACCEPT TRUCKLOAD OF TOMA- 
TOES BASIS OF PRICE ON ARRIVAL STOP IF THIS 
SATISFACTORY PLEASE CONFIRM OR ADVISE 
YOU DISPOSE ELSEWHERE” 


Complainant made no reply to this wire. 

6. On or about November 1, 1957, in a telephone conversation 
with complainant, Joseph Spinale suggested that complainant 
might sell the truckload of tomatoes to the Baltimore Tomato Co., 
Inc., Baltimore, Maryland. 

7. On or about November 2, 1957, complainant sold the truck- 
load of tomatoes to the Baltimore Tomato Co., Inc., on a price 
arrival basis. 
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8. On or about November 5, 1957, upon arrival of the truck 
at Baltimore, the tomatoes were inspected by Sam Spinale of 
the Baltimore Tomato Co., who found about 450 lugs showing 
from 75 to 100 percent all ripe, with approximately 15 to 20 per- 
cent decay. After being informed of the extent of the ripeness 
and decay, complainant and Baltimore Tomato Co., Inc., agreed 
to a price of $1,978.71. 

9. On or about November 11, 1957, the Baltimore Tomato Co., 
Inc., sent a check for $1,978.71 to complainant in payment for 
the truckload of tomatoes, which check complainant deposited in 
his account. Attached to the check was a note of the Baltimore 
Tomato Co., Inc., stating that the remittance was in full payment 
for the truckload of tomatoes. 


10. The formal complaint was filed on April 21, 1958, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


At the oral hearing the presiding officer offered in evidence on 
behalf of complainant the six exhibits attached to the formal com- 
plaint. Respondent objected to their admission on the ground 
that none of the exhibits had been identified by competent testi- 
mony and no proof had been offered to show whether the docu- 
ments were originals or copies. The presiding officer ruled proper- 
ly in sustaining respondent’s objection to the admission of these 
exhibits. Where a party does not expect to appear at a hearing 
and wishes exhibits attached to the pleadings introduced in 
evidence, the proper procedure is to submit them by use of deposi- 
tions. In that way, the proper groundwork can be laid, the ex- 
hibits identified, they can then be offered in evidence, and their 
significance explained. Anonymous Decisions, 12 A.D. 1358 and 
13 A.D. 1010. eS 

Respondent’s evidence in this proceeding consists of several 
exhibits and the testimony of two witnesses, Joseph Spinale, re- 
spondent’s treasurer and buyer, and Sam Spinale, secretary- 
treasurer and buyer of Baltimore Tomato Company. The Findings 
of Fact are based upon this evidence. 

The only other evidence before us is the information set forth 
in the report of investigation. As provided in section 47.7 of the 
rules of practice (7 CFR 47.7), this information is considered 
as part of the evidence in a reparation proceeding. The report 
of investigation contains a lengthy letter to the Department dated 
December 18, 1957, and signed by Valencia. Therein, he states 
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that Joseph Spinale wanted the tomatoes shipped on October 27, 
1957, but the tomatoes were not shipped until October 29, 1957, 
due to a truck shortage. Most of the other statements in this 
letter are inconsistent with the testimony of respondent’s wit- 
nesses. 

As we have stated on numerous occasions, the testimony of 
witnesses at a hearing is entitled to more weight than statements 
made informally and included in the report of investigation. 
Anonymous Decision 8 A.D. 43. It is concluded that the contract 
entered into on or about October 26, 1957, between complainant 
and respondent was breached by complainant with respect to the 
time of shipment and that the contract was thereafter mutually 
rescinded by the parties. Accordingly, the complaint should be 
dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5945) 


DE BRUYN PRODUCE Co. v. JOE Russo FRUIT Co., INc. PACA 
Docket No. 7591. Decided May 27, 1959. 


Admission of Liability—Reparation 


Respondent admits liability for the amount claimed and is ordered to pay 
this amount to complainant. 


Complainant pro se. Mr. Morris B. Borowitz, of Louisville, Kentucky, for 
respondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on March 25, 1959, complainant alleges 
that it sold to respondent 220 sacks of yellow onions in November 
1958; that complainant delivered to respondent onions meeting 
requirements of the contract; and that respondent accepted the 
shipment but has failed to pay to complainant any part of the 
purchase price of $440. 
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A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on April 4, 1959. A copy of the report of investigation 
was served upon complainant on the same date. 

Respondent’s answer was in the form of a letter filed with the 
Department on April 20, 1959, in which it, in effect, admitted 
liability to complainant for the indebtedness claimed. In view 
of this fact, the issuance of an order without further procedure is 
appropriate. 


FINDINGS OF FACT 


1. Complainant, De Bruyn Produce Co., is a corporation whose 
address is Post Office Box 76, Zeeland, Michigan. 


2. Respondent, Joe Russo Fruit Co., Inc., is a corporation 
whose address is 250 East Liberty Street, Louisville, Kentucky. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about November 4, 1958, in the course of interstate 
commerce, complainant sold to respondent 220 50-pound sacks 
of yellow onions, U. 8S. No. 1 grade, 114” and up, 75% 2” and up, 
at the agreed price of $2 per sack or a total sales price of $440, 
delivered Louisville, Kentucky. The contract of sale between the 
parties was negotiated by a broker, A. B. Rains, Jr., of Louisville, 
Kentucky, who issued a broker’s standard memorandum of sale 
dated November 4, 1958, evidencing the transaction. 


4. On November 5, 1958, pursuant to the above contract, com- 
plainant shipped onions meeting contract requirements to re- 
spondent, via truck, from loading point in the State of Michigan 
to respondent’s place of business in Louisville, Kentucky, where 
the shipment was accepted by respondent without complaint. 


5. The contract price of the shipment in question is $440, no 
part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on March 25, 1959, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent does not deny that it is indebted to complainant 
for the purchase price of the 220 sacks of onions. In fact, re- 
spondent states in the letter which constitutes its answer to the 
complaint that: 
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“The amount owed De Bruyn Produce Co. is not denied, 
however, due to the insolvency of the Joe Russo Fruit 
Co., Inc., it cannot be paid.” 


The inability of respondent to pay an admitted indebtedness is 
no defense in an action by complainant for the purchase price. 
E. A. Brown v. Manas Brothers, Inc., 17 A.D. 645; Wade Hatcher 
and D. C. Holland v. Pre-Pac Food Co., 17 A.D. 936. Respond- 
ent’s failure to pay the purchase price of the shipment of onions 
involved herein is in violation of section 2 of the act. Repara- 
tion should be awarded complainant in the amount of $440, with 
interest. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $440, with interest thereon 
at the rate of 5 percent per annum from December 1, 1958, until 
paid. 

Copies hereof shall be served upon the parties. 


(No. 5946) 


In re CLOUD AND HATTON BROKERAGE. PACA Docket No. 7314. 
Decided May 28, 1959. 


Failure to Pay—Repeated and Flagrant Violations— 
Revocation of License 


Respondent’s failures to pay for numerous shipments in interstate commerce 
constitute repeated and flagrant violations of the act and respondent’s 
license is revoked. 


Mr. John C. Chernauskas, for complainant. Mr. V. E. Phillips, of Kansas 
City, Missouri, for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed June 25, 1958, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent wilfully, repeatedly and flagrantly 
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violated section 2 of the act (7 U.S.C. 499b) by failing and re- 
fusing to pay promptly and in full for numerous shipments of 
perishable agricultural commodities purchased and received in 
interstate commerce. A copy of the complaint was served upon 
respondent June 27, 1958. 

Respondent filed an answer July 11, 1958, in which it admitted 
the alleged failures to pay for produce purchased in interstate 
commerce and averred that such failures were due to circum- 
stances beyond its control. A hearing was held October 27, 1958, 
before Jack W. Bain, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture, in Kansas 
City, Missouri. Complainant was represented by John C. Cher- 
nauskas, Office of the General Counsel, United States Department 
of Agriculture, and respondent was represented by V. E. Phillips, 
Attorney at Law, Kansas City, Missouri. After the hearing, 
the parties filed briefs. On April 6, 1959, the hearing examiner 
filed a report containing proposed findings of fact and conclusions 
and recommending that respondent be found to have violated the 
act as charged and that the facts and circumstances be published. 
Complainant filed exceptions to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Cloud and Hatton Brokerage, is a partnership 
composed of John V. Cloud and Stephen J. Hatton whose address 
is 220 East Missouri Avenue, Kansas City, Missouri. 


2. Pursuant to the licensing provisions of the act, license No. 
171457 was issued to respondent July 1, 1957, and terminated 
on July 1, 1958, owing to respondent’s failure to renew it. 


8. During the approximate period January 26 through April 
1, 1958, respondent purchased and received in interstate com- 
merce 74 lots of perishable agricultural commodities from various 
shippers and in each instance failed to pay the agreed purchase 
price to the shipper, as follows: 


No. of Unpaid 
Shipper Lots Purchase Price 
Trautmann Brothers Co. 13 $14,445.05 
Laredo, Texas 
Keen Fruit Corporation, 13 11,039.75 
Frostproof, Florida 
F. L. Behling Company, 7 8,116.08 


Moorhead, Minnesota 
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No. of Unpaid 

Shipper Lots Purchase Price 

Ragatz & Borchardt Co., 1 1,377.50 
East Grand Forks, Minnesota 

Paul D. Jones, Inc., 1 1,546.50 
Hollandale, Minnesota 

R. C. Walter & Sons, 1 2,751.25 
Exeter, California 

Cox and Johnson Produce Company, 3 676.80 
Phoenix, Arizona 

Stephen Dupuis & Sons, 3 6,103.50 
Opelousas, Louisiana 

Nevins Fruit Company, Inc., 4 2,205.25 
Titusville, Florida 

Bruce Church, Inc., 6 5,821.32 
Salinas, California 

Charles A. Rogers & Sons, 7 4,642.20 
Weslaco, Texas 

Alexander Marketing Company, 1 932.50 

San Benito, Texas 
Sievers Potato Company, 14 14,967.36 


Scottsbluff, Nebraska 

4. Each partner in respondent partnership was responsible 
in whole or in part for respondent’s failures to pay for perishable 
agricultural commodities purchased in interstate commerce as 
set forth in Finding of Fact 3. 

5. An involuntary petition in bankruptcy was filed against 
respondent May 5, 1958, in the United States District Court for 
the Western District of Missouri, and respondent was adjudicated 
a bankrupt. 

CONCLUSIONS 


Respondent’s failures to pay any part of the purchase prices 
of numerous shipments of perishable agricultural commodities 
in interstate commerce during an approximate nine-week period, 
as set forth in Finding of Fact 3, constitute wilful, repeated and 
flagrant violations of section 2 of the act (7 U.S.C. 499b). See 
e.g., In re Domenic Bisesi, trading as Bisesi Fruit Company, 17 
A.D. 159 (1958) ; In re Orrell’s Produce Company, 16 A.D. 830 
(1957). Respondent contends, however, that the fact that it 
has been adjudicated a bankrupt operates as a defense in this 
proceeding. Such is not the case. See e.g., In re Edward M. Hall, 
d/b/a Tri-State Brokerage Company, 12 A.D. 725 (1953); In 
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re James L. (Lonnie) Cecil, 7 A.D. 1105 (1948), and cases cited 
therein. 

Respondent further contends that its license may not be sus- 
pended or revoked as such license terminated July 1, 1958, and 
is no longer in effect. We cannot agree that the termination of a 
license after a disciplinary proceeding has commenced renders 
moot the issue of revocation or that authority is lacking to enter 
an order of revocation under these circumstances. See In re 
Port Compress Company, Fred W. Crook and Fred L. Crook, Sr., 
10 A.D. 246 (1951) and cases cited therein. To hold otherwise 
is to nullify and ignore the collateral or ancillary consequences 
provided in the act for flagrant or repeated violations thereof 
(see sections 4(b) and 8(b) of the act). Cf. Marmorstein v. 
New York State Liquor Authority, 208 Misc. 468, 144 N.Y.S. 2d 
275 (1955) ; Seila’s Liquor License Case, 124 Pa. Super. 519, 190 
Atl. 203 (1937). The hearing examiner’s failure to recommend 
revocation of respondent’s license in this proceeding was solely 
a policy determination on his part and was not based on any 
disability or absence of power so to recommend. We are of the 
opinion that, in view of respondent’s extremely flagrant and re- 
peated violations of the act over a relatively short period of time, 
respondent’s license should be revoked pursuant to section 8 (a) 
of the act (7 U.S.C. 499h(a)). See e.g., In re Raymond Klein, 
d/b/a Klein’s Celery, 15 A.D. 1152 (1956) ; In re Nate Rosenthal, 
15 A.D. 441 (1956); In re Southern Transportation Company, 
12 A.D. 743 (1953). 


ORDER 


Effective on the 15th day after service hereof upon respondent, 
respondent’s license under the act is revoked. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5947) 


In re EASTERN PRODUCE Co., INC., and In re CHARLES TAXIN. 
PACA Dockets No. 7159 and No. 7222. Decided May 28, 1959. 


Underpayments—False Accounting—Suspension 
of License 


The license of respondent Eastern Produce Co., Inc., is suspended for a 
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45-day period. A license shall not be issued to respondent Taxin until 
the expiration of the suspension period of Eastern Produce Co., Inc. 


Mr. Frederick W. Woodley, for complainant. Messrs. Tom P. Monteverde and 
Arlin M. Adams, of Philadelphia, Pennsylvania, for respondents. Mr. 
Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a consolidation of two proceedings under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). On January 28, 1958, Charles Taxin applied to the 
Regulatory Branch, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture, for 
a license under the act as a commission merchant, dealer or broker 
to engage in the business of handling fresh and frozen fruits and 
vegetables in interstate and foreign commerce. On February 
25, 1958, the Chief, Regulatory Branch, Fruit and Vegetable 
Division, filed a notice to show cause why a license should not 
be denied to respondent Taxin because of past actions of the 
character prohibited by the act while acting as an officer of 
Eastern Produce Co., Inc., a corporation licensed under the act. 
A disciplinary proceeding under the act was instituted against 
Eastern Produce Co., Inc., by a complaint filed February 28, 1958, 
by the Chief, Regulatory Branch, Fruit and Vegetable Division. 
The complaint alleges that respondent Eastern Produce Co., Inc., 
repeatedly and flagrantly violated section 2 of the act (7 U.S.C. 
499b) in that it failed or refused truly and correctly to account 
and make full payment promptly for numerous shipments of 
perishable agricultural commodities received in interstate com- 
merce on consignment or joint account. Each respondent filed 
an answer March 28, 1958, explaining the alleged underpayments 
to consignors and joint venturers. 

A hearing in PACA Docket No. 7222 was held June 4, 5 and 6, 
1958, in Philadelphia, Pennsylvania, before Will Rogers, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture. A hearing in PACA Docket No. 7159 was 
held June 5 and 6, 1958, at which the parties stipulated that the 
evidence received at the hearing in PACA Docket No. 7222 be 
incorporated by reference as evidence in PACA Docket No. 7159. 
At the hearings, respondents were represented by Arlin M. 
Adams and Tom P. Monteverde, Attorneys at Law, Philadelphia, 
Pennsylvania. Complainant was represented by Frederick W. 
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Woodley, Office of the General Counsel, United States Department 
of Agriculture. After the hearings, the parties filed briefs. On 
February 17, 1959, the hearing examiner issued a report in each 
proceeding containing proposed findings of fact and conclusions 
and recommending that respondent corporation’s license be 
suspended for a period of 75 days and that respondent Charles 
Taxin be issued a license at the expiration of the period of suspen- 
sion of the license of Eastern Produce Co., Inc. The parties 
filed exceptions to the hearing examiner’s reports and oral argu- 
ment was held before the Judicial Officer May 6, 1959. 


FINDINGS OF FACT 


1. Respondent Eastern Produce Co., Inc., is a corporation 
whose address is 132 Dock Street, Philadelphia, Pennsylvania. 
Pursuant to the licensing provisions of the act, license No. 136579 
was issued to this respondent October 24, 1951. This license has 
been renewed on each anniversary date thereafter and is presently 
in effect. 

2. Respondent Charles Taxin is an individual whose business 
address is 132 Dock Street, Philadelphia, Pennsylvania. This 
respondent is, and was at the time of the transactions involved 
herein, the president, treasurer, and sole or principal stockholder 
of Eastern Produce Co., Inc. 

3. During the period January through May 1956, Eastern 
Produce Co., Inc., received 53 shipments of perishable agricul- 
tural commodities on joint account in interstate commerce, failed 
to account truly and correctly therefor, and underpaid the fol- 
lowing joint account partners: 


Number of 

Joint Account Partner Shipments 
Peninsula Seafood & Produce Co., Inc., Saxis, Va. 44 
G. E. Watson, Mercedes, Texas 7 
Harris McRae, Ellerbe, North Carolina 1 
Joe Hatton, Pahokee, Florida 1 


4. On or about May 8, 1955, and during the period January 
through May 1956, Eastern received 20 shipments of perishable 
agricultural commodities on consignment in interstate commerce, 








1In two additional transactions, paragraphs 3B (6) and (9) of the complaints, Eastert 
failed to account truly and correctly but the alleged underpayments were not demonstrated as 
complainant failed to establish that hauling expenses deducted by Eastern should be disallowed. 
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failed to account truly and correctly therefor, and underpaid 
the following consignors: 


Consignor Number of Shipments 

Wedgworth Produce, Inc., 11 
Belle Glade, Florida 

Brock & Baker, z 
Pompano Beach, Florida 

Gus Myruski, 2 
Goshen, New York 

Peninsula Seafood & Produce Co., Inc., 1 
Saxis, Virginia 

Granville J. O’Keefe, 1 
Silver Spring, Maryland 

Unity Farms, Inc., 1 
Pahokee, Florida 

Ruskin Vegetable Cooperative, 1 
Ruskin, Florida 

Homer Claus, 1 


Belle Glade, Florida 


5. After Eastern Produce Co., Inc., and the shippers involved 
were notified of the results of complainant’s investigation, Eastern 
and Peninsula Seafood & Produce Co., Inc., by direct negotiation, 
settled the underpayments found therein and other matters by 
Eastern’s payment of $3,050, consisting in part of $1,250 on the 
transactions involved herein. Ten certified checks issued by 
Eastern, totaling approximately $2,100, were forwarded by the 
complainant to the remaining shippers herein. Only two ship- 
pers accepted these tendered payments in the total amount of 
approximately $900. 

6. Respondent Charles Taxin caused Eastern Produce Co., 
Inc., to make the false accountings and underpayments found here- 
in and was responsible for these violations of the act. 


CONCLUSIONS 


The incorrect statements of unit prices and gross sales prices 
made by respondent Eastern Produce Co., Inc., in its accountings 
and payments to its consignors and joint adventurers as set forth 
in the Findings of Fact are admitted and are not in dispute. It 
is clear, therefore, that respondent corporation failed to account 
truly and correctly to its shippers in violation of section 2 of the 
act (7 U.S.C. 499b) and the inquiry remaining herein is whether 
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Eastern underpaid its shippers in the transactions involved in 
violation of such section. 


Respondent Eastern appears to contend, in effect, with respect 
to the joint account and consignment transactions set forth in 
paragraphs 3A(1) to (44) and 4D of the complaints, that no 
underpayments resulted from its accountings and payments of 
less than the actual net proceeds received in each transaction as 
it was merely deducting from such net proceeds money owed to 
it by the shipper. Eastern alleges that the incorrect accountings 
and underpayments were employed as a means of recouping an 
alleged loss due from the shipper, Jody Rhodes, on a prior joint 
account tomato deal with Rhodes. However, the account sales 
failed to disclose that claimed losses from other transactions 
were being deducted. Such accountings did not purport to claim 
any deductions because of prior transactions or assign any specific 
amounts thereto. Nor did Eastern present any evidence in this 
proceeding to show that the deductions made by it were then 
credited to Rhodes’ account or alleged debt. 


Moreover, the evidence is conflicting as to the existence of the 
earlier joint venture and the actual shipper of the produce in 
the transactions involved herein, and we are of the opinion that 
respondents Eastern and Taxin have failed to sustain the burden 
of proof with respect to the alleged justification for the remittances 
of less than the net proceeds received. It appears, in fact, that 
the deductions made by Eastern were not authorized, allowable 
or proper. Respondents contend and Taxin testified that the 
cabbage transactions during 1956 were between Eastern and 
Jody Rhodes, that Eastern had a joint account tomato deal with 
Rhodes in 1955 which resulted in a net loss of over $8,000 and 
that Rhodes refused to pay his share of the loss. Jody Rhodes, 
President of Peninsula Seafood & Produce Co., Inc., testified that 
he was not engaged as an individual in the produce business in 
1956 and that the cabbage involved was shipped to Eastern on 
joint account and consignment by the corporation, that is, by 
Peninsula, and not by him personally. Respondents knew or 
should have known that Peninsula was the principal or shipper. 
In connection with each of the 44 joint account shipments, 
Peninsula apparently sent to respondent Eastern an invoice with 
its name printed at the top. Even if respondents entertained 
some doubt as to the shipper, upon receipt of the first invoice 
they had notice that Peninsula was the real party in interest. 
Eastern contends, in effect, that no such notice was received by 
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it. But, several Peninsula invoices were in its files and it is not 
thought that respondent corporation would know the joint ac- 
count cost of the cabbage without receipt of the invoices. The 
evidence further shows that each check received from Eastern 
was deposited to the account of Peninsula. In this connection, 
Rhodes testified that he notified Taxin that checks should be 
made payable to Peninsula and not to him. Moreover, the licens- 
ing records maintained by complainant tend to corroborate Rhodes’ 
testimony. He was not licensed to engage as an individual in 
the produce business under the act during the year 1956. In 
addition, respondents, in their exceptions to the hearing ex- 
aminer’s reports, state that they believed that the cabbage ship- 
ments originated with Jody Rhodes rather than with Peninsula 
and not that such was the case. 


Conflict also arises with respect to the alleged joint account 
tomato transaction between respondent Eastern and Jody Rhodes 
in 1955. Rhodes denied the existence of such prior joint venture 
and testified that his only connection with the tomato deal was 
that he was hired by respondent Eastern to haul the tomatoes. 
It does not appear that Rhodes invested any money in this alleged 
joint account or did anything but haul the tomatoes. It seems 
implausible that he would be a joint adventurer under these 
circumstances. Moreover, Eastern’s records merely describe 
this transaction as the Ft. Pierce Deal or Ft. Pierce Tomato Deal 
and do not indicate that it was a joint account arrangement or a 
joint venture with Jody Rhodes. Furthermore, the settlement 
reached between respondent Eastern and Rhodes on December 
21, 1956, seems to corroborate this conclusion. Rhodes testified 
that the settlement was for $3,050, consisting of $1,250 on the 
cabbage transactions involved herein and $2,700 for freight due 
him for hauling the tomatoes in 1955 less an amount due Eastern 
for some boxes. Taxin could not explain the basis of the settle- 
ment although he denied that the settlement covered the tomato 
transaction. It is not thought that Taxin would pay Rhodes 
$3,050 if, as Taxin claims, Rhodes owed respondent Eastern 
over $4,000 on the tomato transaction. 


Respondents also appear to contend that the disputed deductions 
were permissible as Peninsula was the successor in interest to 
the partnership composed of Jody Rhodes and his brother or 
brothers, doing business as Rhodes Brothers, and assumed the 
assets and liabilities of such partnership. This contention must 
also fail as respondents have not established that the partnership 
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or Jody Rhodes was engaged in the 1955 tomato deal as a joint 
adventurer with it. 

Finally, it is noted that no deductions were made in these 
transactions for anticipated clips as was done in the other ac- 
countings involved herein although respondents contend that 
this practice is customary in the Philadelphia market. We can 
only surmise that perhaps the deductions in the cabbage trans- 
actions with Peninsula represent anticipated clips or actual clips 
by Eastern and not a recoupment of an amount owing on a prior 
joint account contract. 

With respect to the remaining transactions set forth in the 
complaints, respondents contend that the false accountings and 
underpayments represented, in part, alleged anticipated clips or 
deductions to be made by Eastern’s customers from the purchase 
prices of the produce sold by Eastern on behalf of the shippers 
involved herein. As stated above, the account sales rendered 
to these consignors and joint venturers stated lower unit sales 
prices and gross proceeds than the actual sales prices and gross 
proceeds for which the produce was sold to its customers. In 
addition, the shippers were paid the lesser amounts shown on 
the accountings. Taxin testified that it was customary in the 
Philadelphia market to remit to shippers on the basis of estimated 
net proceeds rather than the actual initial net sales prices be- 
cause customers will clip or deduct from the price owing, due, 
in part, to defects in the quality of the produce purchased. Taxin 
also testified that following the sales of the perishable agricul- 
tural commodities he telephoned the shippers, reported to them 
the original selling price and the anticipated proceeds and then 
remitted on the basis of the anticipated proceeds. 

It is recognized that in some cases a commission firm’s customers 
will make deductions from the contract purchase price.2, However, 
actual deductions by Eastern’s customers and consequent reduc- 
tions of the net proceeds were not established herein. Respond- 
ents admit that the underpayments were for anticipated clips. 
They have not proved that such clips or deductions were made 
from the shipments involved. The only record kept by Eastern 
of deductions by its customers was on Boston ledger sheets. The 
entries on these sheets did not identify the particular lot of pro- 
duce in connection with which a deduction was made and the 
investigator who examined respondent corporation’s books and 
records testified that the claimed clips were not identifiable on 


2 We are not concerned herein with the question of whether particular deductions by cus- 
tomers were justified. Our inquiry is limited to whether deductions were made. 
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Eastern’s records and could not be assigned to any particular 
lot of produce. Moreover, respondents admit that if the actual 
customer deductions were less than estimated clips Eastern did 
not then remit such difference to the shipper. 

Pursuant to section 46.2(p) of the regulations issued under the 
act (7 CFR 46.2(p)), respondent corporation was allowed 10 
days after the final sale was made in each of the transactions in- 
volved in which to render its accounting to the shipper and make 
payment. Considering the perishable nature of the goods in- 
volved, it is reasonable to assume that any complaints and re- 
quests for allowances by customers would have been received 
before the lapse of such 10-day period, so that a correct and 
true adjustment could be made in the accountings to take care 
of such allowances. Cf. In re James Pearl, 7 A.D. 1063, 1070- 
1071 (1948). In addition, as payment for produce purchased 
on the Philadelphia market appears to be due on the Wednesday 
of the week following the week of purchase, the deductions made 
by Eastern’s customers could have been ascertained prior to 
the expiration of the 10-day period. Respondent corporation’s 
contention that it accounts and pays to its shippers usually 
within two or three days after its sale of the shippers’ produce 
does not justify its reduction of net sales by anticipated clips. 
The account sales issued herein are undated and so it is impossible 
to confirm this allegation. In any event, respondent corporation, 
while functioning as a commission merchant or joint account 
partner herein, was operating in a fiduciary capacity and a posi- 
tion of trust. Respondent could deduct from the gross sales pro- 
ceeds only its commission, expenses incurred, and proper clips ac- 
tually made. That is, it must report and remit actual net proceeds 
realized from the sale. It appears that perhaps some deductions 
were made by Eastern’s customers but respondent corporation 
may not engage in approximations or estimates with its con- 
signor’s or joint account partner’s money and it is impossible 
to determine whether such deductions related to the transactions 
involved. Viewed in the light most favorable to respondents, the 
record indicates that respondent corporation negligently failed 
to exercise the duties imposed upon it by the act and its fiduciary 
relationship with the shippers. However, it is apparent that 
under Eastern’s system of accounting to consignors that, at least 
in some instances, it clipped from the amount owing to the ship- 
pers. At the least, underpayment to the shippers involved herein, 
including Peninsula, in many transactions over a five-month 
period demonstrates such neglect of the requirements of the act 
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as to constitute willful violations thereof. We conclude that 
Eastern’s willful failures to account truly and correctly and to 
make full payment promptly to shippers in the many transactions 
involved herein constitute repeated and flagrant violations of 
section 2 of the act. In re United Fruit & Produce Company, 
15 A.D. 1369 (1956); In re Michael Scalise, Sr., 12 A.D. 1105 
(1953) ; In re Ben B. Schwartz & Sons, 8 A.D. 482 (1949) ; In re 
Frank Cusumano and John Spatafora, 6 A.D. 219 (1947). 


Respondents contend, in effect, that the anticipated clips were 
deducted with the consent and authorization of Eastern’s shippers. 
Respondents would have us believe that the shippers were called 
in each instance after a consignment was sold and informed of 
the original selling prices of the consigned produce and the anti- 
cipated net proceeds. Taxin testified to this effect at the hearing. 
However, the alleged telephone calls were not mentioned prior to 
the time of the hearing. The investigator was not so informed 
during the extended period he spent at Eastern’s offices. Nor 
did respondent corporation mention the alleged calls in its letters 
to the consignors and joint account partners. Respondents at- 
tached telephone bills to the brief submitted herein. Such matters 
are not in evidence and, in any event, are of little, if any, pro- 
bative value. Such statements do not indicate the persons called 
and a produce dealer and commission merchant with a sizeable 
operation would be expected to have a relatively large telephone 
expense item. It is difficult to believe that Taxin would in each 
instance call shippers located at such distant points as Texas 
and Florida after a sale was made, as contended. This is es- 
pecially true where, as here, the account sales contained no 
deduction for the expense of the alleged call. 


The record in this proceeding further indicates that with re- 
spect to seven shipments of produce on consignment from Wedg- 
worth Produce, Inc., double accountings were rendered, one to 
the shipper and the other to Pat Brent, the shipper’s sales manager 
at that time. The two accountings differed in that the gross 
proceeds listed on the accounting to the shipper was considerably 
less than such item on the account sales to Brent. Also, the 
resulting profit as stated on the Brent invoice and the commission 
charged to Wedgworth were divided equally between Eastern and 
Brent. On their face, these documents indicate extremely serious 
and flagrant breaches of fiduciary duty. Taxin testified, how- 
ever, that Brent, for his own information, requested Eastern to 
send him accountings showing the prices for which the consigned 
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produce was actually sold in addition to sending Wedgworth an 
account sales based on the proceeds which Eastern expected to 
receive for the merchandise. It is unclear why such second 
accounting should be sent to Brent rather than to Wedgworth. 
Taxin further testified that at the time of the shipments in 
question, Eastern had some transactions with Brent where he 
was entitled to receive one-half of Eastern’s profits and that 
respondent corporation’s office personnel erroneously indicated 
on the account sales that Brent was also entitled to share in these 
shipments. Respondents contend that only one payment in the 
amount of $30.48 was made to Brent before the alleged error 
was discovered and that Eastern withheld a payment to Brent 
on unconnected transactions until this error could be corrected. 
Complainant failed to prove payments to Brent in connection 
with the six remaining double accountings. While we entertain 
serious reservations and doubts, it must be concluded that com- 
plainant has failed to establish additional breaches of fiduciary 
duty by respondent corporation arising out of Eastern’s double 
accountings in the seven Wedgworth transactions. 


Remaining for consideration are the alleged underpayments 
to consignors due to the deduction from gross proceeds of hauling 
charges which complainant contends were not incurred. The 
investigator disallowed such deductions in some of the account 
sales herein on the basis that Eastern’s records did not disclose 
that the produce was transported. Taxin testified that Eastern 
owned and operated trucks at this time, that the produce in the 
questioned transactions were sold by Eastern from the terminal 
platform on a delivered basis and that Eastern’s trucks were 
utilized to haul the produce. The charge for hauling was at the 
established rate for such service and respondents contend that 
no hauling invoice or bills were contained in Eastern’s files as 
respondent corporation’s trucks performed the hauling service. 
Complainant has the burden in this proceeding of establishing 
that the hauling was not actually performed by Eastern. This 
complainant has failed to do. However, even with the allowance 
of this expense item, Eastern underpaid the shippers herein in 
all but two of the transactions involved. (See footnote 1.) 


We now address ourselves to the difficult question of determin- 
ing the sanction to be imposed upon respondent Eastern for the 
violations of the act found above. The hearing examiner recom- 
mended that the license of Eastern Produce Co., Inc., be suspended 
for a period of 75 days on the basis, in part, of the order in In 
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re James Pearl, supra, and complainant did not except to this 
period of suspension. We are in agreement with the conclusion 
of the hearing examiner that it would not be in the interest of 
substantial justice to compel respondent corporation to withdraw 
completely from the produce business, which would be the case 
if its license were revoked. The record shows that Eastern has 
conducted a sizeable business for a number of years and that 
this is the first instance wherein the respondent corporation has 
been charged with violating the statute. However, we do not 
believe that the violations involved herein are as flagrant as those 
found in the Pearl case. Respondent corporation has demon- 
strated that its customers did make some deductions although it 
has not connected those clips with the produce involved herein. 
Moreover, there is at least some color to Eastern’s contention that 
it believed that Jody Rhodes was the shipper in the Peninsula 
transactions and that it could make deductions from the net 
proceeds in these transactions. Weighing all the factors and 
matters in evidence as best we can, we conclude that respondent 
Eastern’s license should be suspended for a period of 45 days. 
Cf. In re United Fruit & Produce Company, supra; In re James 
Pearl, supra; In re Ben B. Schwartz & Sons, supra. 

Respondent Charles Taxin admitted that he caused the under- 
payments and false accountings found herein. Moreover, as 
president, treasurer and sole or principal stockholder of Eastern 
Produce Co., Inc., Taxin was the moving force in respondent 
corporation and responsible for the violations involved. Re- 
spondent Taxin’s application for a license should not be granted 
until after the expiration of the suspension of Eastern’s license. 
Cf. In re Edward M. Hall, d/b/a Tri-State Brokerage Company, 
12 A.D. 725 (1953). Taxin has had an individual license for 
several years but has not operated under it. The failure to 
grant him a license at this time would not, absent Eastern’s 
suspension, prejudice or injure him. Moreover, to grant Taxin 
a license immediately might well nullify the sanction imposed 
upon Eastern Produce Co., Inc. 

All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision are 
denied. 


ORDER 


The license of respondent Eastern Produce Co., Inc., is sus- 
pended for a period of 45 days. A license shall not be issued to 
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respondent Charles Taxin until the expiration of the aforesaid 
period of suspension of the license of Eastern Produce Co., Inc. 

This order shall become effective June 29, 1959, and copies 
hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 5948) 


PACA Docket No. 7528. Dismissed May 12, 1959, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5949) 


PACA Docket No. 7372. Dismissed May 27, 1959, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5950) 


PACA Docket No. 7417. Dismissed May 27, 1959, by Thomas J. 
Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 5951) 


THE G. FAVA FRUIT Co. v. ROYAL Farms. PACA Docket No. 
7106. Order issued May 12, 1959, by Thomas J. Flavin, Judicial 
Officer. 


(No. 5952) 


D. M. ROTHMAN Co., INC. v. PETERSON’S BEANS & POTATOES. 
PACA Docket No. 7547. Order issued May 20, 1959, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 5953) 


P. L. ECHOLS v. INDEPENDENT FRUIT COMPANY. PACA Docket 
No. 7510. Order issued May 21, 1959, by Thomas J. Flavin, 
Judicial Officer. 
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